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Disclaimer 

This report has been prepared for the Chief Executive of Roads and Maritime 
Services (RMS) in accordance with the final Terms of Reference for an 
independent review, as set out in Appendix 1. 

The Reviewer has taken all possible care and effort to provide a true record of the 
facts through detailed, rigorous and open interviews, meetings, investigation and 
reporting. Commentary has been based on the Reviewer’s best possible 
understanding of the facts combined with honest, impartial judgement based on 
extensive experience. There has been no intent at any time to cause hurt to any 
individual. 

The Report and its Recommendations do not purport to represent the views or 
policies of RMS or the Minister.  

The Reviewer does not accept any liability to any person for the information (or the 
use of such information) which is provided in this Report. The information in this 
Report has not been subjected to an audit or otherwise verified. It is provided on 
the basis that any person having access to it undertakes responsibility for 
assessing the accuracy of its content. This Report does not constitute legal advice. 
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1. REPORT BACKGROUND 
 
Peter Duncan, Chief Executive of Roads and Maritime Services (RMS) approached 
Peter Loxton from Peter Loxton and Associates Pty Ltd in January 2013. Mr Loxton 
(the Reviewer) was appointed to undertake an independent review according to the 
Terms of Reference. See Appendix 1.   
 
It was recognised that it was difficult to determine at the outset the full scope of 
interviews and meetings that would be necessary for the Reviewer to gain an 
informed understanding of all aspects of the complex process leading to the 
issuing of the Aquatic Licence, and relevant developments subsequent to that. This 
experience would in turn indicate the need for further meetings, documentation and 
other inputs to enable appropriate responses to other aspects of the Terms of 
Reference. A list of people interviewed, or with whom the Reviewer met, is 
provided at Appendix 2.  
 
Gaining an understanding of relevant government agencies in the three levels of 
government, organisation structures at various levels, positions, people, 
delegations, legislation, meetings and communications was a necessary 
prerequisite.  
 
It was also essential to collect a range of documentation, as well as information 
from interviews and meetings, including several written personal timelines, or 
chronologies, to begin to develop an overall, consolidated timeline of 
developments, actions, people involved, and communications. Multiple inputs were 
cross-referenced to identify any gaps or inconsistencies, with the aim of developing 
an accurate, comprehensive consolidated timeline. This was seen as a critically 
important factual start point to understand, as far as possible, what happened, 
when, how, and why. This would also provide a vital foundation for analysis, 
commentary and recommendations for possible improvements in future.  
 
The Chief Executive of RMS and the Reviewer agreed that the scope of work 
required an agreed extension for delivery of the draft preliminary report to April. 
The CE RMS also advised the Reviewer in April that point 5 in the Terms of 
Reference would no longer be required, largely because of extensive coverage 
elsewhere in the Report. Further details of changes to the Terms of Reference are 
provided at the end of Appendix 1. 
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2.  EXECUTIVE SUMMARY   
 
2.1 Overview 
 
From May 2012, meetings were held between Newcastle Helicopters and Roads 
and Maritime Services (RMS), and subsequently involving other government 
agencies, to discuss a proposal for a floating heliport on Sydney Harbour. 
 
RMS received an application from Newcastle Helicopters in September, and in 
early November 2012, issued an Aquatic Licence for a year under the Marine 
Safety Act 1998 for moving, floating heliport operations on specified areas of the 
Harbour. A few days later, the RMS officer who had issued the Licence provided a 
‘letter of comfort’ in response to a request from Newcastle Helicopters that 
effectively assured the company it would have an ongoing exclusive licence to 
operate on Sydney Harbour.   
 
Later in November, the Deputy Premier announced in a media release that 
Newcastle Helicopters had received the necessary approvals to operate a floating 
heliport on Sydney Harbour and that it would begin operations in mid-December.  

The announcement received generally positive media coverage and some support 
from tourism and business leaders. However, as Councils and the public became 
more aware of what had been approved through the Aquatic Licence, there was a 
strong backlash based principally on serious concerns about consultation, 
environmental assessment, and the overall Licence approval process.   

In late December, Newcastle Helicopters announced that its plans were on hold.  
 
2.2 Purpose  
 
The purpose of this Report was to deliver the outcomes of a detailed and extensive 
Review to independently investigate the processing by RMS and other government 
agencies of a proposal from Newcastle Helicopters for a floating heliport on Sydney 
Harbour.  
 
The Review consisted of two broad components of investigation and analysis that 
were consistent with the Terms of Reference. The first was to gather all available 
relevant information, starting with documentation, and also including extensive 
primary source material through interviews, meetings and emails. The second 
component of the Review was to analyse and provide commentary and 
recommendations on the process, as well as on lessons learned and suggested 
ways to improve processes for handling significant, complex, multi-stakeholder 
proposals of this nature in the future.  
 
2.3 Scope 
 
The initial expectation of the scope of this Review was that it would principally 
focus on internal processes within RMS. However, it very soon became clear that it 
would not be possible to gain a clear and comprehensive understanding of 
processes involved with the Newcastle Helicopters proposal with such a restricted 
scope of investigation. 
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For instance the proposal was first put to NSW Government through contact with 
NSW Trade and Investment (T&I) and officers from that agency facilitated several 
meetings and remained directly involved throughout the process. A number of 
agencies that were identified as regulators or possible regulators for the proposal 
had direct contact with the proponents from Newcastle Helicopters, with and 
without other agencies in attendance. There were others from all three levels of 
government who could, or arguably should, have had either some role or a greater 
role in the process. 
 
Additional issues arose or were identified through the Review, including matters 
such as the roles of the State and the Commonwealth in noise regulation, system 
issues with Briefing Notes to the CE RMS and Minister for Roads and Ports, and 
the timing and method of involvement of Councils, that required a wider scope of 
investigation. 
 
As a result, it was agreed that it would be necessary for a comprehensive and 
accurate Review for the Reviewer to speak with a number of agencies and 
individuals not identified at the outset. 
 
2.4 Methodology 
 
The methods applied to information collection, assembly and analysis were 
essential to the completion of the Report on the detailed investigation required to 
effectively meet the Terms of Reference as outlined in Appendix 1. 
 
The information collected in the first component of the Review was used to gain a 
detailed understanding of the facts of what happened at each stage throughout the 
process. Extensive information was gathered from a wide range of sources and this 
was tested for any gaps or inconsistencies in the chronology that might require 
further research through additional interviews or documentation. Then all this 
material was used to construct an independent, comprehensive, consolidated 
timeline of events. This formed the foundation of Section 3 of this Report. 
 
The approach to identifying and analysing the existing regulatory regimes first 
involved gaining a detailed awareness of the key elements of legislation that may 
be applicable to the proposal. This is outlined in Section 4 of the Report. 
 
The next stage in the methodology was to analyse and summarise the information 
outlined in Sections 3 and 4 and to provide commentary, and where appropriate 
Recommendations, in Section 5.  As Section 5 includes summaries of information 
on all important aspects of the sequence of events and of key issues, as well as all 
commentary and Recommendations, it provides a self-contained, detailed and 
comprehensive addition to the Executive Summary. 
 
Recommendations are outlined together in Section 6. The list of people interviewed 
with titles and agencies in Appendix 2, the 2012 RMS organisation chart with 
names in Appendix 3, and abbreviations in Appendix 4, are intended to provide 
useful reference resources. This Executive Summary combines a brief summary of 
information on key developments in the sequence of events and on legislation, with 
summarised commentary, as aspects of ‘Key Findings’ in the following sections. 



 

 6

2.5 Key Findings - Sequence of Events  
 
2.5.1 Early  Developments and Planning Considerations (May to August) 
 
The proponents, James Guest and Mitchell Campbell purchased Newcastle 
Helicopters in September 2011  and were keen to further develop the business 
through an idea for a floating heliport on Sydney Harbour. The initial concept was 
for a pontoon consisting of large interlocking cubes that would be fixed to the bed 
of Sydney Harbour. 
 
The proposal was first raised with NSW Government on 10 May in a phone call to 
an experienced officer in T&I. Consistent with their role to support business and 
investment, two officers from T&I arranged and attended an initial meeting on 24 
May for James Guest to meet with GM Maritime Planning, the General Manager Maritime 
Property, Planning and Infrastructure Branch (MPP&I) in Maritime Division of RMS. 
GM Maritime Planning said that a fixed floating pontoon would require development consent 
under Part 4 of the Environmental Planning and Assessment Act (EP&A Act). 
 
There were a number of subsequent communications over the next few weeks 
between Mr Guest and PI Planner, a Planner in MPP&I Branch, including an 
email on 5 June , which indicated that the proposed heliport facility would probably 
need to be located in the Aviation Zone at Rose Bay. Mr Guest was advised to 
meet with the proprietor of Sydney Seaplanes at Rose Bay, which he did, but this 
was not a successful meeting. Mr Guest was told that given the existing aviation 
activity in the Rose Bay Aviation Zone, it was likely that an additional heliport would 
be deemed inappropriate.  

During these communications, PI Planner expressed a qualified view to Mr Guest 
that a moving heliport may not require development consent. The proponents 
considered all this information, continued communications with RMS, and 
continued to develop their proposal with the aim of minimising obstacles to their 
heliport initiative in relation to both location and planning requirements.  

As Maritime Division became aware of Mr Guest’s interest in a floating and moving 
heliport, an internal RMS meeting was held on 17 July  to discuss planning 
implications for this option. While the proposal was recognised as unusual, and 
would require legal advice, the view formed quite quickly that development consent 
under Part 4 of the EP&A Act was unlikely to be needed, and that an Aquatic 
Licence would be the appropriate regulatory instrument. 

The next key meeting took place on 20 July  and was attended by Mr Guest, RMS 
and T&I. At this meeting Mr Guest indicated a clear preference for a floating and 
moving heliport that could operate in different areas of the Harbour.  

Later on 20 July,  PI Planner sent a brief email to RMS Legal Branch seeking 
advice on whether the proposal would be considered to be ‘development’ within the 
meaning of the EP&A Act, and would therefore require development consent. PI 
Planner explained that his preliminary view was that development consent would 
not be needed. An Acting Legal Counsel located at Maritime Division sent a very 
brief reply of a couple of lines on 23 July  including the words ‘prima facie the 
answer is in the negative’.  
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At the time this was referred to by PI Planner as preliminary legal advice, but no 
further legal advice was sought by RMS at any stage prior to the issuing of the 
Aquatic Licence. On 23 July  PI Planner emailed Mr Guest stating that, based on 
preliminary legal advice, development consent would not be required for a floating 
and moving heliport. However, PI Planner qualified this advice by stating that the 
onus would be on Newcastle Helicopters to satisfy themselves with their own 
specialist advice that the details of their specific proposal would not require 
development consent.  

By 31 July Newcastle Helicopters had developed a proposal for a floating and 
moving heliport which they sent to both RMS and the other main regulatory 
authority for Sydney Harbour, the Harbour Master at Sydney Ports. 

On 2 August , there was a further critical meeting of Maritime Division officers with 
Mr Guest to confirm their earlier advice to him that the heliport proposal would be 
assessed through the process of application for an Aquatic Licence, and that as 
delegate, OM Operations, a third level manager in Operations Branch, would be 
taking over the process from MPP&I Branch. 

2.5.2 Aquatic Licence Application (August to September)  

From 2 August  until the issuing of the Aquatic Licence three months later, there 
was no apparent recognition of any need for external specialist advice. 

GM Maritime Planning had informally told the Director of Maritime, Tony Middleton about the 
heliport proposal by 27 June , but no updates were requested or offered. It was 
then some months before GM Maritime Planning, or anyone else involved in subsequent 
discussions and decisions, drew heliport developments to Mr Middleton’s attention. 

In August, T&I facilitated further meetings with the Environment Protection 
Authority (EPA) to discuss environmental issues, mainly in relation to noise, and 
with the Harbour Master at Sydney Ports.  

On 4 September  a Briefing Note was prepared by T&I for the Deputy Premier 
about the heliport proposal. Then on 12 September  at a meeting with RMS, Mr 
Guest hand delivered his application for an Aquatic Licence to OM Operations. At this 
meeting, T&I officers indicated that there was strong interest and support from the 
Deputy Premier, and stressed the importance of strict confidentiality in relation to 
the proposal. Following this meeting, OM Operationssought input from T&I for an RMS 
Briefing Note, and RMS received this information on 17 September . The input was 
strongly supportive, but acknowledged the importance of following proper process. 

After receiving this input, OM Operations, who said he felt pressure to move on with the 
process, decided to approve the issuing of the Aquatic Licence on 17 September . 
Later that day he took the surprising step of telling Mr Guest that he had issued the 
Licence, but that he was not yet able to give it to him.  

There was no suggestion that there was improper pressure directed to OM Operations 
from anyone for him to issue the Aquatic Licence, but he has said it was at this 
time that he felt the increasing time pressure to complete the process.  
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This was not surprising, as Mr Guest in particular, as well as other agencies 
including T&I, were aware that in OM Operations’s view the Licence could be issued. 
This fact, in combination with no clear guidance on what needed to happen, and 
how long it might still take for this process to be completed, would have been 
understandably confusing and frustrating for Mr Guest. 

2.5.3 Environmental Regulation (August to September) 

On 21 August T&I facilitated a meeting between the EPA and Newcastle 
Helicopters at which the EPA officer said that, as this was an unusual proposal, it 
would be necessary to seek legal advice to clarify whether an environmental 
protection licence would be required. The EPA received legal advice, which they 
further checked, including with the Crown Solicitor’s Office (CSO), which concluded 
that all aircraft noise in relation to the proposal would be the responsibility of the 
Commonwealth.  

On 17 September  the EPA sent an email to James Guest to advise that all 
helicopter noise is regulated by the Commonwealth through the Air Navigation 
(Aircraft Noise) Regulation 1984. The EPA explained that this meant that the NSW 
legislation would be inoperable in this case, and therefore the EPA would not have 
a regulatory role in relation to aircraft noise associated with the proposal. Mr Guest 
said that he met with a Sydney-based operational representative from CASA who 
said that CASA would have no issues with Newcastle Helicopters’ plans, including 
in relation to noise. The Commonwealth indicated to the Reviewer that they would 
be likely to have an interest in the company’s new heliport plans for the Harbour. 

The EPA did not make direct contact with the Commonwealth agencies responsible 
for the regulation of aircraft noise to check if they agreed with the EPA’s 
assessment. The Reviewer’s interview with both the Executive Director and 
General Manager with the Commonwealth Department of Infrastructure and 
Transport (DI&T) established that they had a very different interpretation of the 
regulatory roles of the State and the Commonwealth. They said that 
Commonwealth regulations set design standards for aircraft in relation to aviation 
noise but did not cover all aspects of noise regulation. They believed that the EPA 
would have a regulatory role in relation to proposed locations and implications for 
communities. 

The Reviewer met with the EPA Chair and Chief Executive Officer to discuss this 
inconsistency of interpretation between the EPA and DI&T, and this has led to 
direct discussions and a strong joint commitment to clarify regulatory roles and 
responsibilities as soon as possible. 

There was considerable and consistent criticism through this Review from Councils 
about the environmental component of the Aquatic Licence assessment by RMS. 
The brief checklist completed by RMS, and some of the comments on the 
assessment form, indicated that, while this approach may be adequate for minor 
events, it was totally inadequate and inappropriate for the heliport proposal.  
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2.5.4 Communications and Briefing Note (September to November) 

Quite reasonably, T&I did not want to arrange a meeting between Mr Guest and 
the Deputy Premier until the regulatory process was complete.  

When T&I became aware that the Aquatic Licence had been issued on 17 
September, though not yet delivered, they understandably proceeded to arrange a 
meeting with the Deputy Premier on 9 October. On 20 September , Mr Guest 
contacted OM Operations to say that it would be desirable if possible to receive the 
Aquatic Licence before his meeting with the Deputy Premier. In light of these 
developments, there was growing awareness from OM Operations, and his manager PM 
Operations, of the need for a Briefing Note, and to communicate with Director Maritime, 
Mr Middleton. PM Operations told Mr Middleton and others about developments in 
relation to the heliport proposal at a management meeting on 27 September . 

This was the first time Mr Middleton had heard anything about the heliport proposal 
since GM Maritime Planning’s informal notification in June. Mr Middleton requested an urgent 
Briefing Note for the CE RMS and the Minister and directed that the Aquatic 
Licence was not to be given to Newcastle Helicopters prior to the Briefing Note 
being seen by the CE RMS and the Minister. Despite the CE RMS’ clear 
expectations that there be ‘no surprises’, and there having been opportunities at 
regular meetings to raise the matter, Mr Duncan only became aware of the 
proposal when he received the Briefing Note three weeks later. The first version of 
the Briefing Note stated that the Aquatic Licence had been issued. 

Mr Duncan returned the Briefing Note unsigned on 17 October.  He said he wanted 
to discuss the matter urgently and expressed concern that there needed to be wide 
consultation as part of the Aquatic Licence process. Mr Duncan’s concerns were 
immediately relayed to Maritime Operations Branch, along with the need for a 
revised Briefing Note. Mr Duncan was told in a separate note that the Licence had 
not been issued to the proponent. OM Operations sought comment from the RMS 
Environmental Planning and Assessment Branch on the revised Briefing Note, but 
the response was not seen by OM Operations as particularly relevant to a water-based 
proposal and did not change his view about the process or issuing a Licence.  

Mr Guest and T&I continued to contact RMS to check when the Aquatic Licence 
could be collected. Meetings were also held with the Harbour Master, who in a 
similar way to RMS, seemed to focus on issues related mainly to the location of the 
vessel that would act as the heliport. They did not see the helicopter activity 
associated with it as their responsibility, although they recognised the need for 
warning signals for other vessels. The Harbour Master and Deputy Harbour Master 
also indicated that they were aware through T&I of the Deputy Premier’s support, 
and they sensed the need to cooperate and to make decisions as soon as 
possible, while ensuring maritime safety. At a meeting on 19 October  verbal 
approval was given by the Harbour Master to Mr Guest, and confirmed in writing a 
week later, to operate the vessel with conditions in specified areas of the Harbour. 

On 24 October , as required by RMS, Mr Guest wrote letters of notification to the 
four relevant Councils, though Councils have advised these were not received until 
five days later. RMS did not take any steps to contact Councils to draw their 
attention to the letters or to provide information on the Licence approval process. 
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After a number of changes to the Briefing Note, on 25 October  Mr Duncan signed 
a revised version for the Minister. Ministerial approval was not being sought, as the 
delegate was OM Operations. So it was appropriate that the Briefing Note recommended 
that the Minister ‘Note’ that RMS had received an application for a floating heliport, 
and there would be a process to be followed for its assessment prior to the issuing 
of an Aquatic Licence. 

2.5.5 Aquatic Licence Issued and Responses (October to December) 

In late October, Mr Guest contacted GM Maritime Planning and spoke with PI Planner to 
provide a detailed status update, including all the agencies and people in 
government with whom he had met. OM Operations said that from 30 October he 
received a number of phone calls and emails from Mr Guest and an officer in T&I to 
provide updated information and to ask when the Aquatic Licence would be issued.  

On 31 October , OM Operationsspoke informally with a contact in his Minister’s Office 
about the Newcastle Helicopters application for an Aquatic Licence and asked him 
if he had seen a Briefing Note on the subject. The Briefing Note was sent to the 
Minister’s Office on 1 November, and in the usual way, the Minister signed it 
without any comment on 6 November as having noted the information. On 7 
November , as a courtesy to assist OM Operations, his contact in the Minister’s Office 
sent him an informal email, and attached a copy of the signed Briefing Note. Soon 
after, OM Operations forwarded the email to GM Maritime Planning. 

The following morning, on 8 November , OM Operations sought confirmation of planning 
requirements from GM Maritime Planning, who asked PI Planner to draft a reply email, which 
was sent by GM Maritime Planning at 11.01am that day. His email stated that the heliport 
proposal was not a ‘development’ or an ‘activity’ under the EP&A Act, so it did not 
need development consent, and that they had received legal advice that supported 
this view. GM Maritime Planning said that as his Branch did not have an approval role for an 
Aquatic Licence he raised no objection to the issuing of the Licence.  

Soon after receiving this email, at 11.35am on 8 November , and without consulting 
any of his line managers, including Mr Middleton, OM Operations formally issued the 
Aquatic Licence to Newcastle Helicopters, providing it by email to Mr Guest. 

On 12 November Mr Guest wrote an email to GM Maritime Planning to inform him that he had 
received formal approval the previous week, and to express his appreciation. GM
Maritime Planning replied with good wishes and copied this to Mr Middleton and OM Operations. 
This was the first time Mr Middleton was made aware that the Licence had been 
issued. Rather than asking to speak directly with OM Operations, Mr Middleton then 
began a written enquiry process to establish the details of what had happened.  

On 13 November, having still not spoken with or heard from Mr Middleton, and 
without consulting his managers in Operations Branch,OM Operations responded to a 
request from Mr Guest for a ‘letter of comfort’ for him and his bank as this would 
involve a major financial commitment. In the letter OM Operations advised Mr Guest that 
the Aquatic Licence would be renewed annually as long as the conditions were 
adhered to, and given the nature of the activity, no other Aquatic Licences would 
be issued for the purpose of a heliport on Sydney Harbour. In Mr Guest’s view, this 
effectively assured him that the Licence would be ongoing and exclusive. 
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A number of actions were taken over the next two weeks to establish what had 
happened and to provide briefings. During this time, Mr Guest continued to meet 
with agencies and to make necessary arrangements to begin heliport operations.  

The Deputy Premier issued a Media Release about the floating heliport on 20 
November, and there was quite positive media coverage, including support from 
the Tourism and Transport Forum and the Sydney Business Chamber. 

On 29 November, James Guest and OM Operations met with three of the four 
Councils which had been written to by Mr Guest just before the issuing of the 
Aquatic Licence. Council representatives expressed concerns at the meeting and 
subsequently about the process, including the timeframe for responses, planning 
and environmental assessment, and particularly about the lack of consultation.  

On 17 December, Newcastle Helicopters attended a Public Meeting in North 
Sydney to outline their plans for the heliport and to take questions. There was an 
angry reaction, especially about the lack of public consultation. Extensive media 
coverage the next day reflected the mood at the “explosive meeting”.  

In the following days the public, high profile citizens and political leaders voiced 
strong criticism and anger, receiving extensive media coverage in the lead up to 
another public meeting at McMahons Point scheduled for Saturday 22 December . 

On 19 December  the Deputy Premier released a media statement saying that the 
Licence was effectively a 12-month trial. Mr Guest expressed deep concern to GM 
Maritime Planning at what he called the Government’s ‘back flip’, and met that day with Mr 
Duncan and GM Maritime Planning to discuss the situation, including the strong negative 
reaction to both RMS and Newcastle Helicopters.  
 
After considering their options, on 21 December, the day before the planned 
protest meeting, Newcastle Helicopters issued a Media Release stating that plans 
for the heliport were being put on hold.  
 
2.6 Key Findings - Legislation 
 
The manner of the ‘approval process’ for the heliport proposal must be considered 
in the context of the legislative framework in which it took place. It is not intended to 
either list all of the relevant legislation or to comment on a number of regulatory 
issues in the Executive Summary. There is detailed information on legislation 
available in Section 4, and commentary in Section 5.3 of this Report. 
 
It is only intended to briefly summarise here the issues that relate to the most 
significant legislation associated with this proposal, which is the EP&A Act. It could 
be suggested that the most significant legislation would be the Marine Safety Act, 
as this regulates the processes for assessment and issuing of Aquatic Licences. 
There is no doubt about the importance of this legislation, and issues are raised in 
this Report about the need for clarification of responsibilities and other matters. 
Another issue that is canvassed in some detail is whether the RMS as the regulator 
for Sydney Harbour could require approvals under both Acts. It is suggested by the 
Reviewer that this would be highly desirable, and should be quite possible, in 
circumstances such as this. 
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RMS came to a decision quite quickly about the applicability of the EP&A Act to the 
heliport proposal. This meant that the approval process shifted from planning 
assessment to a much more straightforward application for an Aquatic Licence, a 
regulatory instrument ordinarily used for more commonplace aquatic activities. 
RMS had initially held the clear view that Newcastle Helicopters’ first concept of a 
floating but fixed heliport would require development consent under Part 4 of the 
EP&A Act. This view was conveyed at the outset to the proponents. Within a few 
weeks, Newcastle Helicopters changed their proposal to a floating and moving 
heliport. Soon after this, RMS decided that this proposal would not require 
development consent under Part 4, as it would not constitute a ‘development’ 
under the EP&A Act. Having considered whether any planning approval at all 
would be required, to ensure some control by RMS, they decided that the 
appropriate regulatory instrument would be an Aquatic Licence.  
 
Only minimal, and essentially preliminary, legal and later planning advice was 
sought within RMS, and no external advice was sought in arriving at a decision that 
would have such critical implications for the approval process for this complex and 
unusual proposal. Since the announcement that an Aquatic Licence had been 
issued to Newcastle Helicopters, there have been many questions about RMS’ 
processes. Councils and many others have challenged how the decision was made 
that the heliport would not require development consent under Part 4 of the EP&A 
Act. Councils have generally indicated that they disagree with RMS’ conclusion. 
 
This is not a matter that can be quickly or easily summarised. However, in very 
brief summary, it is the Reviewer’s conclusion after consideration of a considerable 
amount of research, as well as several interviews and meetings, that it is likely, 
though not certain, that the heliport proposal would most probably be a 
‘development’ requiring development consent. It is also suggested by the Reviewer 
that such a proposal is not just a planning matter. Given the nature of the proposal, 
it is also appropriate to require an Aquatic Licence to ensure maritime safety. 
 
In relation to the EP&A Act, what was required in the early stages of consideration, 
and still is required, is for experienced legal, planning and policy specialists in RMS 
and other relevant agencies to get together with open minds to thoroughly consider 
how this kind of proposal should be regulated in future.  
 
It is not desirable to look from a narrow perspective for quick and easy answers to 
unusual and complex matters, particularly those that would be likely to attract such 
strong public and government interest. The other factor is that there is no substitute 
for transparent consultation with Councils, the public, and ‘neighbours’. Based on 
extensive government experience, the Reviewer would suggest that, whether 
deliberate or not, short cuts tend to lead to difficulties, and ultimately take longer.  
 
The intent of legislation that regulates planning, environmental assessment and 
maritime safety should all have relevance in a proposal such as this. The 
importance of innovation and investment in the State should also be recognised, 
along with the need to minimise red tape. All regulatory processes and assessment 
associated with this innovative and important proposal could have been far better 
coordinated, more streamlined and efficient, and could have delivered better 
outcomes for everyone through a proper, open, whole-of-government process. 
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3. HOW THE PROPOSAL (INCLUDING THE APPLICATION FOR AN AQUATIC 
LICENCE) WAS PROCESSED BY ROADS AND MARITIME SERVICES 
 

3.1 Newcastle Helicopters’ Initial Contact with NSW Trade and Investment 
 
The initial contact by Newcastle Helicopters (NH) with the NSW State Government 
was with NSW Trade and Investment (T&I) on 10 May 2012. 

The owners of Newcastle Helicopters, James Guest and Mitchell Campbell 
purchased the business in September 2011. They had been advised by a business 
acquaintance that T&I may be able to assist them in discussions with Government. 
James Guest telephoned T&I on 10 May.  

NSW Trade and Investment states that it “drives sustainable economic growth…by 
working with and supporting the vast range of businesses and industries across 
NSW to advance investment, innovation, activity and improvements across all 
industry sectors.”  

Mr Guest and Mr Campbell (the Proponents) were looking to further develop their 
business. They had shown initial interest in a floating heliport at Port Stephens, 
and had investigated a floating interlocking cube system overseas. The proponents 
believed a proposal for a floating commercial heliport on Sydney Harbour would be 
consistent with the city’s needs for additional tourist infrastructure and, based on 
their research and experience, would be feasible. 

An experienced officer in T&I, T&I Snr Manager, was the first point of contact for the 
proponents. He agreed, in the usual way for his role in the agency, to provide at 
least initial assistance in determining who to speak with in Government. There is no 
evidence that Newcastle Helicopters had any relevant pre-existing contacts in the 
NSW Government or Public Sector, including T&I and Roads and Maritime 
Services (RMS).  

As a result of retirement, structure and role changes, a number of officers from T&I 
were involved in providing advice and support to the Proponents over the several 
months from May, until an Aquatic Licence was issued in November, and 
afterwards.  

3.2 First Meeting 24 May of Newcastle Helicopters with NSW Trade and 
Investment and Roads and Maritime Services, and Subsequent 
Communications 
 
T&I SP Officer from T&I arranged an initial meeting on 24 May at RMS. The 
meeting included Mr Guest (NH), T&I Snr Manager and T&I SP Officer from T&I and 
GM Maritime Planning, the General Manager Maritime Property, Planning and 
Infrastructure (GM MPP&I) in the Maritime Division of RMS.  

The initial conceptual proposal for the heliport was for a floating but fixed pontoon.  

Mr Guest was advised by RMS that this proposal would be seen as a development 
under the Environmental Planning and Assessment Act (EP&A Act), requiring RMS 
consent.  
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It was understood that Newcastle Helicopters would consider the information they 
received at the meeting and further develop their proposal and business case for a 
subsequent meeting with RMS. 

In relation to communications after the 24 May meeting, there are no notes about 
conversations from GM Maritime Planning, GM PP&I, or Tony Middleton Director, Maritime 
(DM), nor are there minutes of meetings. However, it is acknowledged that Mr 
Middleton was made at least broadly aware that there was an early conceptual 
proposal for a heliport on the Harbour through either casual conversation, or 
through brief mention by GM Maritime Planning at the 30 May and/or 27 June  Maritime 
Division Management Meetings.  

There was no particular recall by either party of the nature of comments made to or 
by Mr Middleton at this time, nor does there appear to have been either a specific 
request for, or offer of, updates on any further developments. No mention of the 
heliport proposal was made at this time to Peter Duncan, the Chief Executive of 
Roads and Maritime Services (CE RMS). 

It would appear that, at the 24 May meeting, and in a number of subsequent 
discussions and communications with RMS, the proponents became aware that 
RMS’s preference, based on the initial proposal they had discussed, would be for 
Newcastle Helicopters to investigate the designated ‘Aviation Zone’ at Rose Bay.  

3.3 Communications Between Mr Guest and PI Planner, Maritime Planner 
RMS, and Newcastle Helicopters’ Proposal Change 

On 5 June , PI Planner, a Planner at Maritime reporting to GM Maritime Planning in PP&I 
sent an email to Mr Guest outlining the likely process and ‘key considerations’, 
including that the initial proposal for a fixed, floating structure at Rose Bay would 
be a ‘designated development’. This would necessitate development consent 
through a Development Application (DA) under the EP&A Act, including an 
Environmental Impact Statement (EIS). PI Planner included the following in his 
email: ‘I don’t anticipate that a facility with four helicopter landing pads and an 
associated terminal building on the water will be deemed appropriate in this 
location for the reasons outlined above.’  

Advice in PI Planner's 5 June email was qualified, as the necessary details of the 
proposal were not known at this time. Mr Guest was encouraged to engage 
qualified consultants for advice on matters such as noise impacts, interference with 
navigation, impacts on views and visual amenity and parking. As indicated above, 
Mr Guest was advised that any proposal for a heliport, when combined with 
existing aviation operations in the area, and leading to a cumulative substantial 
development, would be likely to be deemed inappropriate. At around this time, 
Newcastle Helicopters became aware that factors such as noise, and greater 
concentration of aviation activity, would be likely to be of serious concern to local 
Government, residents and RMS. 

Though Newcastle Helicopters were concerned about confidentiality, they were 
encouraged by RMS to meet with Sydney Seaplanes at Rose Bay. This meeting 
took place, but was not seen by Newcastle Helicopters to be productive, or to 
provide a satisfactory way forward for a heliport on the Harbour.  
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Following this recognition, Newcastle Helicopters, apparently without any 
prompting from Government, considered other options, and shifted their concept 
for a heliport on the Harbour from floating and fixed, to floating and moving, or 
propelled, probably in the form of a barge. Newcastle Helicopters advised RMS of 
this change of plans, and a further meeting was arranged. 

Mr Guest said that between 25 June  and 17 July  there were a number of 
communications between himself and PI Planner. Following these discussions, and 
further considerations by Newcastle Helicopters, the proposal for a floating and 
moving heliport emerged. PI Planner had apparently expressed the qualified view 
that development consent would be unlikely to be required for a floating and 
moving heliport. PI Planner’s recollections in interview and a subsequent written 
timeline were that his first involvement with Newcastle Helicopters was either the 
17 July or 20 July meeting. 

As indicated above, GM Maritime Planning said he believed he may have made brief mention of 
the heliport proposal at the 27 June  meeting, or at an earlier Maritime Division 
Management Meeting. 

3.4 Internal RMS Meeting 17 July to Discuss the Latest Proposal Prior to 
Meeting with Newcastle Helicopters 

An internal RMS Maritime Division meeting was arranged on 17 July  as a result of 
awareness of the new Newcastle Helicopters floating and moving barge proposal, 
and as preparation for a meeting that was scheduled with the Proponents in the 
near future. The 17 July meeting included GM Maritime Planning, PI Planner, Manager CDS, 
another officer from PP&I who had been in contact with Newcastle Helicopters, 
ISM Operations, an officer from Commercial Operations, and OM Operations, the 
Operations Manager Sydney Harbour (OMSH).  

While the latest emerging proposal for a floating and moving heliport was 
recognised as unusual, initial discussions between Maritime Division and 
Newcastle Helicopters led to an indication from Maritime Division that development 
consent under the EP&A Act may not be required. At this time it was considered 
that the most likely approval instrument would be an Aquatic Licence (AL) issued 
by RMS under the Marine Safety Act (MS Act).  

There was subsequent discussion within Maritime Division as to whether the latest 
floating and moving heliport proposal from Newcastle Helicopters, being similar to 
a vessel, would even require an Aquatic Licence. However, it was felt that an 
Aquatic Licence would be the most effective way of ensuring that RMS would retain 
some level of influence over conditions such as location and time of operation.  

Subsequent to this meeting, and prior to 2 August, OM Operations said that he 
discussed the heliport proposal with the Acting General Manager of Operations at 
Maritime, GM Operations, to whom he reported in the Operations Branch through 
another manager, PM Operations, Acting Principal Manager Sydney Operations.  
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OM Operations said that the issue of whether any planning instrument would be required 
was discussed, and it was agreed with GM Operations that an Aquatic Licence would 
be of value because it would ensure there would be desirable ongoing controls 
over such an operation on the Harbour. 

3.5 Correspondence between Mr Guest and SPC Deputy HM, Deputy 
Harbour Master, Sydney Ports July 17 and 18 

The Harbour Master had been identified as an important stakeholder in the heliport 
approval process.  

Mr Guest outlined his proposal in an email to the office of the Harbour Master, and 
suggested SPC Deputy HM, Deputy Harbour Master, might attend a July 20 
meeting at RMS to discuss the proposal and any issues for the Harbour Master. SPC 
Deputy HM did not attend the July 20 meeting. 

SPC Deputy HM was told about the proposal to operate the heliport from a barge, and 
noted; ‘if the barge is motorised and 30 metres and over in length then the master 
will be required to hold a certificate of local knowledge…Sydney Ports primary 
concern is a) how will the landing area be promulgated b) how will craft in the area 
e.g. yachts/tinnies be warned to keep clear.’  

In his correspondence with Mr Guest, SPC Deputy HM attached a copy of Sydney Ports’ 
requirements for helicopter operations from vessels. 

3.6 Newcastle Helicopters, RMS and T&I meeting 20 July to Discuss the 
Latest Proposal and Subsequent Actions 

The meeting of 20 July  was attended by Mr Guest from NH, T&I Snr Manager and T&I
SP Officer from T&I, and PI Planner, Manager CDS, GM Maritime Planning and ISM Operations from 
Maritime, RMS. While there were different recollections about whether OM Operations 
attended this meeting, he pointed out that he did not attend, as he was located at 
the Coffs Harbour Office of Maritime at this time.  

While both a fixed pontoon and a moving vessel were discussed at this meeting, 
Mr Guest’s preference for a moving vessel for the heliport became clear at this 
meeting. 

RMS undertook to provide information on Sydney Harbour shipping channels. This 
information was subsequently provided to Mr Guest by Manager CDS.  

T&I undertook to seek further advice regarding noise and any other environmental 
requirements under the EP&A Act and the Protection of the Environment 
Operations Act (POEO Act).  

3.7 Preliminary Maritime Planning and Legal Advice on Newcastle 
Helicopters’ Floating and Moving Proposal for a Heliport 

After the 20 July  meeting with Mr Guest and others, Maritime Planner, PI Planner 
sought preliminary legal advice from RMS Legal Branch about whether 
development consent would be required under the EP&A Act for a moving vessel.  
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PI Planner sent a request, in a reasonably brief email of a few paragraphs, to 
Legal Counsel1, Legal Counsel in RMS Legal Branch. The email stated that it was his 
view that development consent would not be required for a moving vessel, and he 
requested legal advice. At Legal Counsel1’s suggestion, and without any legal comment 
from Legal Counsel1, this request for advice was forwarded by PI Planner to A/Legal Counsel

, who was Acting Legal Counsel located with Maritime Property, Planning and 
Infrastructure (MPPI) Branch of Maritime Division at Rozelle.  

On 23 July , A/Legal Counsel responded to PI Planner’s question about whether the vessel 
would constitute development. A/Legal Counsel provided a very brief, preliminary response 
of about two lines that included the comment: ‘prima facie the response is 
negative’.  

It would appear that this brief, preliminary legal response was based on an 
interpretation that the heliport proposal failed the test in 4(1) of the EP&A Act 
‘namely, it doesn’t involve the use of land’. 

A/Legal Counsel’s brief email response had the affect of being seen to provide at least 
preliminary legal advice to support the contention in PI Planner’s email that the 
Newcastle Helicopters proposal for a floating, moving heliport did not constitute a 
development, and therefore did not require development consent. 

On the same date, (23 July ) PI Planner emailed Mr Guest stating that, based on 
preliminary legal advice, a development application was not required. However, PI
Planner also made clear in his email that this advice was qualified in that this was 
based on preliminary advice, and that the onus was on Newcastle Helicopters to 
satisfy themselves, by seeking their own professional advice, that their specific 
proposal would not require development consent. PI Planner said that he went on 
leave from the following day until September 25. 

On 25 July , Mr Guest wrote to GM Maritime Planning, General Manager Maritime Property, 
Planning and Infrastructure, (GM MPP&I) asking a series of questions, including 
seeking confirmation of a contact point for the Aquatic Licence. In his email, Mr 
Guest mentioned that PI Planner had confirmed that RMS Legal did not think 
that his proposal would be classed as a development. 

Manager CDS responded to Mr Guest on behalf of GM Maritime Planning, who was copied on the 
email, along with PM Operations, Acting Principal Manager Sydney Operations. Mr 
Guest was advised that Operations Branch handled all matters to do with 
navigation, commercial vessel survey and Aquatic Licences and that OM Operations, 
was the person best placed to assist him with the Newcastle Helicopters 
application. He explained that OM Operations was currently working at the RMS Coffs 
Harbour office but that PM Operations would arrange for someone to contact him to 
discuss the requirements for an Aquatic Licence. 

At this time, OM Operations reported to PM Operations, who in turn reported to Acting General 
Manager Operations, GM Operations, who in turn reported to Director Maritime, Mr 
Middleton, who reports to CE RMS, Peter Duncan. While Mr Middleton had at least 
broad awareness of the heliport proposal at this time in late July, Mr Duncan did 
not become aware of the proposal until about October 17. 
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3.8 Newcastle Helicopters Heliport Proposal Sent 31 July, Newcastle 
Helicopters and RMS Meeting 2 August   

On 31 July Newcastle Helicopters sent their high level proposal for a floating and 
moving heliport on Sydney Harbour to both RMS and the Harbour Master at 
Sydney Ports. 

The email from Newcastle Helicopters was sent to GM Maritime Planning, Manager 
CDS, ISM Operations, PM Operations and OM Operations from Maritime Division, 
RMS, and to Philip Holliday and SPC Deputy HM, the Harbour Master and Deputy 
Harbour Master at Sydney Ports. The email was copied to T&I. 

On August 2 , OM Operations, and most of the other attendees at the July 17 internal 
Maritime meeting, met with Mr Guest. The main purpose of the meeting was to 
confirm earlier advice to him that consideration of the proposed operation of a 
barge as a helicopter landing base on the Harbour would be conducted through the 
process of application for an Aquatic Licence.  

Flowing from this meeting, there were communications with the EPA on 
environmental issues (principally related to noise). 

A meeting was also arranged by RMS with the Harbour Master, Sydney Ports, after 
which an email was sent on 11 August  from James Guest to SPC Deputy HM and 
Philip Holliday to thank them for the recent meeting and to request details of the 
requirements for a Safety Management Plan, to which SPC Deputy HM replied on 13 
August  with the matters that would be required to be addressed.  

Mr Guest wrote to PM Operations and OM Operations on 14 August to thank them for the 
recent meeting, and also referred to the meeting with Sydney Ports. 

3.9 Environmental Legislation and Regulation Processes 

On 24 July  T&I Snr Managerfrom T&I emailed Mr Guest to provide information about EPA 
licencing requirements. T&I Snr Manager indicated that, based on standard licencing 
requirements, the use of a vessel as a heliport would be an activity which would 
need to be licenced under the POEO Act. He further advised that T&I would seek a 
meeting with EPA to enable Newcastle Helicopters to outline their proposal, and to 
seek further advice on environmental requirements.  

It was expected that an Environmental Licence, which would be issued by the EPA 
under the POEO Act, would be required and would impose conditions relating to 
noise levels.  

On 31 July  Newcastle Helicopters wrote to the EPA outlining their proposal. 
Subsequent to this, T&I facilitated a meeting which took place on August 21  
between Newcastle Helicopters and EPA, attended by James Guest (NH), EPA 
Manager (EPA) and T&I SP Officer(T&I).  

At this meeting, the EPA indicated that this was an unusual proposal and it would 
be necessary for them to seek legal advice through the Office of Environment and 
Heritage (OEH) to clarify whether an environmental protection licence would be 
required.  
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The EPA received the legal advice, which because of its significance for the role of 
EPA, they asked to have further checked. The EPA said they also sought separate 
legal advice from the Crown Solicitors Office to check the legal advice provided 
through OEH. EPA confirmed that legal advice was checked a total of four times, 
and that all the legal advice received concluded that all aircraft noise was the 
responsibility of the Commonwealth. The EPA did not make direct contact with the 
Commonwealth agencies responsible for the aircraft noise Regulation, including 
CASA or the Department of Infrastructure and Transport (DI&T), to check if those 
agencies agreed with the legal advice the EPA had received. 

On 11 September, Newcastle Helicopters met with T&I. Discussion apparently 
included information received by T&I from EPA that legal opinion received had led 
the EPA to the conclusion that environmental aspects of the proposal would not be 
considered by EPA as this was the responsibility of the Commonwealth. It was 
understood that the Civil Aviation Safety Authority (CASA) would be likely to be the 
relevant agency for Newcastle Helicopters.  

Though Newcastle Helicopters had previously had dealings with CASA in their 
current operations, it is understood that Newcastle Helicopters requested that T&I 
arrange an introduction to an appropriate person in CASA to discuss the proposal. 

On 17 September , EPA Manager from EPA, referring to the meeting between 
Newcastle Helicopters and EPA on 21 August , sent an email to James Guest 
explaining the outcome of legal advice that had been received. He told Mr Guest  
that all aircraft flights, including taking off and landing, were regulated by the 
Commonwealth through the Air Navigation (Aircraft Noise) Regulation 1984. 

He explained that because the Commonwealth regulates those particular activities, 
the previously discussed POEO Act (NSW Legislation), would be inoperable, and 
the EPA would have no regulatory role in managing helicopter noise associated 
with the Newcastle Helicopters proposal.  

EPA advised Newcastle Helicopters that the relevant Commonwealth authority was 
the Civil Aviation Safety Authority (CASA). On 27 August , T&I SP Officer met with 
an Australian Government tourism representative and raised the issue that CASA 
needed to be engaged on the project and she arranged for an introduction to be 
made. 

Mr Guest said that he met with CASA rep, a Sydney-based operational 
representative from CASA. In that meeting Mr Guest said he was told that, as long 
as the helipad met the standard criteria for a Helicopter Landing Site (HLS) and 
that all operations were conducted appropriately with respect to relevant air law 
and procedure, then there would no issue or additional requirement to operate from 
the proposed barge on the Harbour. In terms of noise, it would appear that it was 
confirmed that Newcastle Helicopters’ certification to operate already included the 
company’s helicopters compliance with Commonwealth noise regulations. 

Research and interviews have been undertaken as an important component of this 
Review. Several Canberra-based senior officers from CASA, Air Services Australia 
(ASA) and the Commonwealth Department of Infrastructure and Transport (DI&T), 
were interviewed.  
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These interviews by the Reviewer included discussion with John Doherty, 
Executive Director, Aviation and Airports Division, DI&T and GM Aviation, General 
Manager Aviation Environment, Aviation and Airports Division, DI&T. These senior 
managers indicated that they held a quite different interpretation of the roles of the 
State and the Commonwealth in terms of the scope of legislative and regulatory 
responsibility for noise.  

They pointed out that the Commonwealth regulations set design standards for 
noise, as well as CASA providing an Air Operator’s Certificate based on successful 
application. In relation to noise, Mr Doherty and GM Aviation said that the Noise 
Regulation was effectively a pre-condition, which gave permission to operate 
aircraft including helicopters, but that this would not be the totality of environmental 
regulation in relation to noise. As the proposed heliport on Sydney Harbour would 
not be on Commonwealth land, it was their view that State-based (EPA) 
environmental regulation would be likely to be required in relation to the specifics of 
the proposal, including the proposed location and implications for communities.  

The Reviewer met on 22 March  with the EPA Chair and Chief Executive Officer, 
Barry Buffier and EPA Manager and confirmed telephone advice to Mr Buffier the 
previous week about this inconsistency of interpretation between the EPA’s view, 
based on the extensive legal advice they had received, and the clear views of 
senior officials from DI&T. Mr Buffier advised at the meeting that as soon as he 
was made aware of this matter, he had arranged for contact to be made promptly 
by EPA Manager from EPA with Mr Doherty from DI&T, and both agencies had 
undertaken to work together to clarify legislative and regulatory matters, including 
legal interpretations.  

Mr Buffier offered to provide a letter to the Reviewer with a summary of the legal 
advice that had been received by EPA as the basis for their conclusions. A letter 
was received from Mr Buffier on 28 March. The letter included the following:  

“Based on the information provided it was determined that under the 
provisions of the Protection of the Environment Operations Act 1997 (POEO), 
the proposal did not require an Environment Protection Licence as it was not 
premises based. However, the EPA would be the appropriate regulatory 
authority for the activity. 

Based on previous legal advice obtained from the NSW Crown Solicitor’s 
Office and further legal advice obtained during the assessment of the project, 
it was confirmed that the primary activities of concern in relation to noise 
impacts from this project, including the regulation of operating hours, the type 
of aircraft used and take off and landings are regulated by the Commonwealth 
through the Air Navigation (Aircraft Noise) Regulation 1984. As these aspects 
are regulated by Commonwealth legislation, it was advised that the State 
based regulation to control aircraft noise becomes inoperative. 

I note that you have had discussions with relevant Commonwealth Agencies 
in relation to the regulation of helicopter noise and that it appears that the 
Commonwealth may have differing views on the roles played by the 
Commonwealth and State in relation to the regulation of helicopter noise.  
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In response to the information that you have provided the EPA has had 
discussions with the Commonwealth Department of Infrastructure and 
Transport and is currently working to clarify the respective roles in regulating 
aircraft and helicopter noise.” 

It is clear that the joint aim of both Mr Buffier and Mr Doherty and their agencies is 
to work together to achieve an agreed understanding of legislation, regulation, 
roles and responsibilities as soon as possible for current and future reference. 

In relation to the Air Operator’s Certificate, it has been established by the Reviewer 
through DI&T, confirmed with direct research, that proposals by an aircraft operator 
to change existing activities requires an application for a Variation to an Air 
Operator’s Certificate. It appears quite possible that, despite Mr Guest’s 
understanding of CASA rep (CASA Sydney) advice, Newcastle Helicopters’ 
proposal to establish a heliport on Sydney Harbour would constitute a significant 
change of activities, which would probably require an application for a Variation to 
an Air Operator’s Certificate. 

In addition, DI&T, CASA and ASA indicated that they would all have legitimate 
interest in, and specific responsibilities for, different aspects associated with a 
proposed heliport on Sydney Harbour.   Mr    Doherty chairs the Aviation 
Implementation Group for the Commonwealth that coordinates the roles and 
activities of DI&T, CASA and ASA. He advised that he is the first point of contact 
with the Commonwealth for this, or any other future heliport proposal.  

3.10 The Aquatic Licence Application, Assessment and Associated 
Processes 

There was considerable activity over the following weeks involving Newcastle 
Helicopters meeting and corresponding with a number of people and agencies as 
Mr Guest in particular worked through the processes indicated to him by NSW 
Government as being associated with applying for an Aquatic Licence and 
operating a heliport on Sydney Harbour. Throughout this process Newcastle 
Helicopters was provided with facilitation and support from at least three different 
officers at different times from T&I to assist in navigating government agencies and 
regulatory requirements. 

On 29 August , there was correspondence between James Guest and ISM Op- 
erations, Initial Survey Manager, Maritime in relation to layout and design of the 
proposed heliport barge for compliance. 

September 

On 4 September , T&I prepared a briefing note for the Deputy Premier and Minister 
for Trade and Investment, providing background information on the Newcastle 
Helicopters proposal for a heliport on Sydney Harbour, and suggesting a possible 
meeting between the Deputy Premier and the Proponents. T&I acknowledged that 
a meeting with the Deputy Premier should preferably not take place prior to the 
completion of a proper assessment process for an Aquatic Licence.  
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T&I representatives said that they had not placed any undue pressure on Maritime 
Division to expedite the assessment process, and certainly not in relation to a 
favourable outcome, though they did check on the progress of the Aquatic Licence.  

There was a clear indication from OM Operations and others at Maritime Division that 
they sensed or felt that there was pressure to expedite the process, and to take a 
positive, helpful approach in the assessment process, especially in light of being 
told by T&I about the Deputy Premier’s strong interest. However, there was no 
suggestion or evidence of any inappropriate political pressure in relation to the 
decision of whether or not to issue the Aquatic Licence from the Minister, the 
Minister’s Office, or through inappropriate bureaucratic pressure in relation to the 
outcome of the process from any officers from T&I.  

On 12 September , OM Operations and PM Operations met with the Proponents, the Deputy 
Harbour Master Sydney Ports, SPC Deputy HM, and T&I SP Officer and T&I A/Snr 

Manager represented T&I. In relation to T&I representation,T&I Snr Managerhad retired and 
T&I SP Officer was moving to a different position, so T&I A/Snr Manager was to take 
carriage of the heliport proposal within T&I.  

At the 12 September meeting T&I made very clear that the heliport proposal must 
remain strictly confidential and had support at the highest level from the Deputy 
Premier. However, Maritime acknowledged that T&I SP Officer stressed that she 
and T&I recognised the importance of following proper process, including any 
requirements for public consultation.  

The Reviewer has not been able to establish how it was anticipated that strict 
confidentiality would be retained alongside proper public consultation if and when 
this became necessary. Timing and scope of consultation may have been factors. 

The issues raised at this 12 September meeting by the Deputy Harbour Master that 
were seen to be of greatest importance were safety and location of shipping lanes, 
which would need to be avoided. It was indicated that Rose Bay would be a difficult 
site in combination with aviation and other activities, but they would look into 
locations East of the bridge. 

At this meeting on 12 September , the Newcastle Helicopters proponents directly 
delivered an Aquatic Licence application to OM Operations as well as a Safety 
Management Plan. 

Following this meeting, OM Operations and PM Operationssaid that they recognised that they 
should formally advise their senior management in RMS, in particular in Maritime 
Division, and possibly also to be sent to the CE RMS and their Minister, that an 
Aquatic Licence application for a heliport on the Harbour had been received and 
would be assessed in the usual way.  

The assessment process for most applications for an Aquatic Licence is usually 
quite a straightforward and quick process managed by OM Operations, who had the 
delegated authority to issue the Licences. Most Aquatic Licences are issued for 
events, some of which require exclusion zones.  
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While it was recognised that this was an application for an Aquatic Licence for 
unusual purpose, it was fundamentally seen as a fairly standard application for a 
barge, operating in clearly nominated areas, with appropriate warnings to other 
vessels, and an exclusion zone.  

The fact that helicopters would be landing on, and taking off from the barge was 
seen to be a quite separate issue that was the responsibility of a Commonwealth 
agency, in this case, CASA, and at this stage, also probably the EPA. 

Later on September 12 , PM Operations sent an email to T&I SP Officer in T&I to seek 
input for an RMS Briefing Note to be sent to Director Maritime “for his information”.  

T&I SP Officer advised OM Operations that she would be changing roles, and on 13 
September , T&I SP Officer also advised Mr Guest that she was moving to a new 
role in T&I, and that T&I A/Snr Manager would be the future point of contact in T&I.  

On 17 September  T&I SP Officer provided background as requested to PM Operations

regarding Newcastle Helicopters’ proposal. She wrote that Newcastle Helicopters 
had “developed an innovative concept which would reduce the need for a land 
based alternative. The proposal is for a moving, floating helipad facility in Sydney 
Harbour that would operate from agreed locations remote from shipping channels 
and residential areas… It would be suggested that the client have a strong 
community engagement plan to articulate how this concept will minimise any 
impacts on environmental and local amenity.”  

As noted above in 3.8, 17 September , was also the date that EPA Manager from 
EPA, sent an email to James Guest explaining the outcome of legal advice and 
telling Newcastle Helicopters that all helicopter flights, including taking off and 
landing, were regulated by the Commonwealth through the Air Navigation (Aircraft 
Noise) Regulation. This email was forwarded by Mr Guest to PM Operations, OM Operations 
and Maritime CSO in Maritime. 

On 17 September  OM Operations signed off on the Aquatic Licence for Newcastle 
Helicopters, but this was not issued to applicant. Also, on 17 September , Mr Guest 
received verbal advice from OM operations that the Aquatic Licence had been issued, 
but OM Operations was unable to give it to him until some further steps had been 
completed.  

On 20 September , Mr Guest sent the Newcastle Helicopters ‘community 
communication document’ to OM Operations by email. On the same date, 20 
September, Mr Guest advised OM Operations that “Investment NSW have been in 
communication with the Deputy Premier’s department and have confirmed an 
Aquatic Licence in principle would be beneficial to the meeting.”  

T&I was advised by Maritime Division that an Aquatic Licence had been issued but 
not yet delivered. On the basis of this information, which was subsequently 
communicated by T&I to the Deputy Premier’s Office, the request for a meeting 
between Newcastle Helicopters and the Deputy Premier went ahead. This meeting 
was subsequently scheduled for 9 October, by which time it was anticipated that 
Newcastle Helicopters would have received the Aquatic Licence that had been 
issued. 
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OM Operations went on leave from 24 September  to 12 October. GM Operations confirmed 
with OM Operations before he went on leave that the Aquatic Licence was not yet to be 
issued, pending the Briefing Note being sent to their Minister through the CE RMS. 
It is understood that Mr Guest was advised that OM Operations would be on leave and 
that his manager, PM Operations, should be his point of contact in relation to the Aquatic 
Licence. 

On 25 September,  Mr Guest sent an email to PM Operationssaying that he had received 
verbal advice on 17 September from OM Operations that an Aquatic Licence had been 
issued in response to his application and asked when he would be able to pick up 
the Aquatic Licence. PM Operationsadvised that it would first be necessary to provide a 
Briefing Note to advise their Minister, and that their initial Briefing Note to the 
Director of Maritime had been ‘knocked back’. PM Operationswrote; “Apologies James. 
Our original document to advise the director got knocked-back. Nothing to do with 
the Aquatic Licence.”  

On 26 September, Maritime sent a request to the Ministerial and Executive 
Coordination (MEC) Branch of RMS for a Briefing Note (BN) number, as a BN 
number was necessary for Maritime Division to send a Briefing Note to the Chief 
Executive and Minister. This number was provided. It is understood that this 
followed the initiative from PM Operationsand OM Operations after the 12 September meeting 
to provide a briefing. 

On 27 September,  the Maritime Operations management team met. PM Operations 
told those at the meeting that Newcastle Helicopters, T&I and RMS were in 
discussions about the issuing of an Aquatic Licence for the operation of a heliport 
on Sydney Harbour. Maritime Director, Tony Middleton, asked for more information 
on the status of the Aquatic Licence application. Mr Middleton also said that he 
required an urgent Briefing Note for the Chief Executive and the Minister, which 
needed to include all relevant background to the application and the process to be 
used to assess and issue the Aquatic Licence. 

At the same meeting on 27 September , PM Operations also advised that Newcastle 
Helicopters was scheduled to meet with the Deputy Premier on 9 October  in 
relation to the heliport.  

Following the meeting, Mr Middleton was told by GM Operations and PM Operationsthat the 
Aquatic Licence had been approved but not issued to Newcastle Helicopters. Mr 
Middleton recalls saying that the Aquatic Licence was not to be issued pending the 
urgent Briefing Note, to ensure that the Chief Executive and the Minister were 
advised beforehand. 

October 

In early October , prior to 4 October, the Director Maritime, Mr Middleton received 
and reviewed a draft Briefing Note from Operations Branch and requested that it be 
revised with input from RMS Environment and Legal Branches in North Sydney. He 
recalls that the draft raised concerns in his mind as to whether the EP&A Act may 
apply, requiring development consent. No evidence was found of any request to 
legal branch, reply from legal branch, or follow-up on this request from Mr 
Middleton.  
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From 4 October  to 19 October, A/GM MEC, A/General Manager Ministerial 
and Executive Coordination (MEC), acted as Director Maritime while Mr Middleton 
acted in another position but remained principally based at Rozelle.  

On 9 October , PM Operations provided a revised Briefing Note to his manager A/GM 
Operations, GM Operations, showing track changes with amendments including 
changing wording from “RMS intends to issue the Aquatic Licence subject to a 
favourable environment assessment under Part 5” to “RMS has issued the aquatic 
licence following a favourable environment assessment under Part 5”.  

It appears that there may have been some confusion or difference in interpretation 
from different people in RMS about the meaning of the word “issued” in relation to 
the Aquatic Licence at this time, and later. GM Operations and PM Operationsappeared to 
be aware that while the Aquatic Licence had been ‘issued’ by OM Operations, it had not 
been sent to or received by the applicant, Newcastle Helicopters. On this date, 9 
October,  GM Operations signed the Briefing Note (BN M12/5081). 

On 10 October,  the BN was approved by A/Director Maritime, Acting Director 
Maritime. 

On 15 October, OM Operations returned from leave. On this date, it is understood 
that OM Operationswas told by GM Operations to hold off providing the Aquatic Licence 
to Newcastle Helicopters until the processes outlined in the Briefing Note were met. 

On 16 October , the Briefing Note was sent to the Chief Executive of RMS, Peter 
Duncan. 

On 17 October , Mr Duncan, reviewed the draft Briefing Note, and immediately 
expressed serious concern as to why RMS would issue the Aquatic Licence 
without prior broad consultation. Mr Duncan returned the Briefing Note unsigned, 
with a note that he wanted to discuss the matter urgently with A/Director Maritime and 
Tony Middleton. At this time, A/Director Maritime, was still acting as Director Maritime, and 
Director Maritime, Mr Middleton was still based at Maritime Division Rozelle, acting 
in another position. 

On the same date, October 17 , Mr Middleton asked A/GM Operations, GM Operations 
to check the status of the Aquatic Licence application with OM Operations, with whom GM
Operations met immediately. OM Operations told GM Operations that the process of 
consideration of the Licence had been completed to his satisfaction and the 
applicant had been advised that the Licence had been issued, but the Licence had 
not been delivered. GM Operations directed that the Aquatic Licence was not to be 
provided to the applicant before the Minister had been advised.  

Also on October 17, OM Operations sought comment from the RMS Environment 
Branch on the heliport proposal Briefing Note. 

OM Operations received the advice the following day, 18 October , from Snr Enviro
Specialist in RMS Environmental and Planning and Assessment Branch with ‘short 
advice’ and ‘long advice’ on the planning regime. OM Operations forwarded this advice 
to MES Manager, in MEC, who was apparently assisting others in refining the 
Briefing Note.  
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It would appear that the advice received by OM Operations was not seen by him as 
particularly relevant to the circumstances under consideration on Sydney Harbour, 
and the advice did not change OM Operations’ view of the appropriateness of issuing 
an Aquatic Licence. 

Around 19 October , Mr Guest left a phone message for GM Maritime Planning requesting an 
update on the status of him being able to collect Newcastle Helicopters’ Aquatic 
Licence.  

On 19 October  Mr Guest met with the Harbour Master, Phil Holliday and Deputy 
Harbour Master, SPC Deputy HM and Head Sydney Ports Pilot, Head SP Pilot.
OM Operations (RMS) and T&I A/Snr Manager (T&I) were also in attendance. After discussion 
about locations and conditions, verbal approval was given by the Harbour Master 
to operate the barge in specified, confined areas of Sydney Harbour.  

The Harbour Master and Deputy Harbour Master said that they were also aware 
through T&I of the support for the proposal from the Deputy Premier, and they 
appeared to be wishing to be responsive and of assistance while ensuring 
navigation safety and being clear of shipping lanes. The Harbour Master in Sydney 
Ports Corporation and Maritime Division of RMS apparently share responsibility for 
navigation safety and other matters on Sydney Harbour under the auspices of the 
Marine Safety Act 1998 and the Marine Safety (General) Regulation 2009. While 
they attempt to work cooperatively, there appears to be some lack of clarity about 
scope of responsibilities.  

As with RMS, the Harbour Master did not appear to see the operation of 
helicopters from a barge as a matter that was in any way their responsibility, 
beyond ensuring it had no impact on shipping movements within Sydney Harbour. 

On 19 October , OM Operations, at the request of A/Director Maritime, on her last day 
as A/Director Maritime, sent an email to    GM   Comms, GM Infrastructure 
Communication RMS, asking for comment on the draft BN. She responded with 
suggested edits.  

Later on 19 October , the revised draft BN was signed by OM Operations and 
approved by GM Operations (second BN M12/5081). It is understood that the 
revised draft BN was also emailed to MES Manager, probably in MEC. 

On Tuesday 23 October , the final draft of the second version of the Briefing Note 
was signed by Director Maritime, Tony Middleton and sent to the Chief Executive, 
RMS, Peter Duncan. Mr Middleton also provided a memo advising that the Aquatic 
Licence had not been issued to Newcastle Helicopters. 

Also on 23 October,  Mr Guest, OM Operations, T&I A/Snr Manager and SPC Deputy HM met with
SHFR Officer 1 and SHFR Officer 2 from Sydney Harbour Foreshore Authority 
(SHFR) to discuss promotion, advertising and ticketing in relation to booths around 
the Sydney Cove foreshore. This was largely an information session, and no 
matters of concern arose. Also at this meeting on 23 October , Mr Guest confirmed 
that, following his meeting in Sydney with CASA rep from CASA, he believed that 
there were no outstanding issues of concern from CASA’s perspective with the 
proposed operation of the heliport. 
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On 24 October , having been advised by RMS of the need for Newcastle 
Helicopters to notify Local Government, Newcastle Helicopters wrote to North 
Sydney, City of Sydney, Mosman and Woollahra Councils advising them of the 
proposed heliport. It is not clear what date these letters were posted, but the 
Reviewer saw copies of the letters that were received, and noted date stamps of 29 
October as the date the letter was received by three of the Councils.  

On 24 October , Mr Guest sent an email to OM Operations, copied to SPC Deputy
HM (Sydney Ports) and T&I A/Snr Manager (T&I) advising that the notification letters 
had been written by Newcastle Helicopters as requested, and attaching copies of 
the letters sent to Councils.  

On 25 October , formal advice was received from the Harbour Master’s office 
indicating the approved areas of operation for the activity of the mobile heliport 
including: East of Fort Denison, Athol Buoy, North West of Shark Island, Point 
Piper Shipping Buoy, Balls Head, East of Cockatoo Island, Rozelle Bay and the 
northern end of Farm Cove.  

Also on 25 October , PM Operations advised the Maritime Operations Branch 
management team of the locations being considered for helicopter operations, and 
of the Harbour Master’s support for the proposal. Minutes of this Maritime 
Operations Branch meeting indicate that Mr Middleton said that the Aquatic 
Licence should not be issued until ready to proceed. 

On 25 October , the Chief Executive, Mr Duncan signed the revised Briefing Note 
(BN M12/5081/A1) to the Minister for Roads and Ports. The Briefing Note 
requested that the Minister note that RMS had received an application for an 
Aquatic Licence from Newcastle Helicopters for the purposes of operating a mobile 
heliport on Sydney Harbour, and advising him of the process to be followed by 
RMS prior to the issuing of an Aquatic Licence.  

As the delegation for issuing Aquatic Licences lay with OM Operations in Maritime 
Division, it was not usual or necessary to seek the Minister’s approval. The 
Recommendation was for the Minister to ‘Note’ the contents of the Briefing Note. 

On 26 October , a further editable ‘Word’ version of the revised BN, which had by 
now already been signed by CE RMS, (“that was approved by the CE”) was 
emailed by Executive Assistant to Director Maritime, EA to Maritime D to Maritime 
Planner, PI Planner with a request for PI Planner to update and resubmit to Mr 
Middleton. This further amended version of the BN was sent by PI Planner to Mr 
Middleton, who was apparently satisfied with the changes. This further amended 
version of the BN removed several paragraphs of the version signed and approved 
the previous day by the CE RMS. It is unclear what happened to this further 
amended version of the BN as the version initially approved by CE is the version 
that was sent to the Minister on 1 November .  

On 26 October , Snr Enviro Specialist from RMS Environmental Planning and 
Assessment Branch forwarded the 18 October advice she had sent to OM Opera-

tions, to PI Planner. This appears to have been sought by  PI  Planner  in 
response to Mr Middleton’s request for RMS Environment’s input into the 
development of the further amended BN.   
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On 26 October, there was a note made in the ‘Workflow’ automated document 
processing and tracking system under BN item M12/5081/A2 (‘A2’ indicating a 
second amended version) that A/GM MEC, A/GM MEC approved minor 
amendments. A/GM MEC also apparently requested that the Briefing Note 
M12/5081/A1 (’A1’ indicating the first amended version) that had been signed by 
the CE RMS be copied to the Director General (DG) Transport for NSW (TfNSW) 
and also sent to the Minister’s Office. 

System and version control issues in this and a subsequent instance of providing 
Briefing Notes to the CE RMS and the Minister appeared to add quite a significant 
element of confusion to an already complex assessment and communication 
process. 

On 26 October , PI Planner returned Mr Guest’s phone call of 19 October on behalf 
of GM Maritime Planning. Mr Guest provided a detailed status update to PI Planner, including a 
list of all of the people and agencies with whom he had met.  

On 29 October,  PI Planner sent an email to his manager GM Maritime Planning 
outlining details of the status update provided by James Guest. 

On 30 October, T&I A/Snr Managerfrom T&I advised OM Operations by email that Councils had 
been notified of the heliport proposal and T&I had set up a meeting for Newcastle 
Helicopters with Destination NSW the following day to discuss business, marketing 
and promotion. T&I A/Snr Manager asked OM Operations to advise if and when the Aquatic 
Licence  was to be issued and indicated that the Deputy Premier or the Minister for 
Tourism may be interested in making an announcement. 

Between 30 October  and 7 November OM Operations said he received a number of 
phone calls from Mr Guest, and T&I A/Snr Manager from T&I, about when the Aquatic 
Licence would be issued to Newcastle Helicopters. 

On 31 October , OM Operations said he spoke informally with Roads and Ports DLO, a 
Departmental Liaison Officer in the Minister’s Office, about the Newcastle 
Helicopters proposal and the application for an Aquatic Licence.Roads and Ports DLO 
confirmed that he had spoken with OM Operationsand that OM Operations had asked him if 
he had seen a Briefing Note to his Minister on the subject.Roads and Ports DLO said he had 
not seen the BN, but gained the impression that there was some sense of urgency 
as T&I, and apparently the Deputy Premier’s Office, was very interested in the 
outcome of the application. Without exerting any pressure, Roads and Ports DLO made 
enquiries about the location of the BN in the pipeline from RMS at North Sydney to 
the Minister’s Office. 

November 

On 1 November , the BN as signed by CE RMS on 25 October (M12-5081-A1 - the 
A1 version) was sent to Minister’s Office by the Secretariat and Briefings Branch in 
RMS.  
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3.11 Aquatic Licence Issued to Newcastle Helicopters 

On 5 November , James Guest sent an email to OM Operations enquiring as to when 
the Aquatic Licence would be issued. 

On 6 November , the Minister signed the Briefing Note that had been signed on 25 
October by the CE RMS which, in standard form, ‘Recommended’ that he ‘Note’ 
the briefing. In summary, the BN outlined that RMS had received an application for 
an Aquatic Licence from Newcastle Helicopters to operate a heliport on Sydney 
Harbour and advised him of the process to be followed by RMS prior to issuing the 
Aquatic Licence.  

On 7 November , Roads and Ports DLO, the DLO in the Minister’s Office, having been 
contacted a week earlier by OM Operations enquiring about the BN, apparently out of 
courtesy and attempting to assist with communication, sent an email to OM Operations 
informally informing him that the Minister had seen the BN, and attached a copy of 
the signed Briefing Note (M12-5081-A1). 

On 7 November  OM Operations forwarded the email from Roads and Ports DLOwith the copy 
of the signed BN to GM Maritime Planning, GM MPPI Branch. 

On 8 November  RMS Ministerial and Executive Coordination Branch (MEC) 
received a copy of the signed briefing note through the usual channels. 

On 8 November , OM Operations sought confirmation from GM Maritime Planning that there were no 
planning requirements for the proposed heliport. GM Maritime Planning asked PI Planner to 
draft an email in reply to OM Operations’ request.  

At 11.01am on 8 November, GM Maritime Planning sent OM Operations the email that had been 
drafted for him by PI Planner.  

The email from GM Maritime Planning stated that the operation of a commercial vessel that 
would provide a mobile landing platform for helicopters proposed by Newcastle 
Helicopters in various parts of Sydney Harbour “was not considered to constitute 
‘development’ or an ‘activity’ under the EP&A Act”. The email also noted that legal 
advice had been received that supported this view and it followed that assessment 
under the EP&A Act was not required. GM Maritime Planning further advised that MPPI Branch 
“did not have an approval role with respect to the aquatic licence and therefore 
raised no objection to the issuing of the licence”.  

OM Operations believed all the matters outlined in the Briefing Note, and other 
necessary requirements, had been met. The matters he indicated he had 
considered over an extended period compared to usual Aquatic Licence processes 
included the following: 

1. The Harbour Master had approved the location  

2. An environmental assessment had been conducted by Operations Branch as 
part of the standard assessment process for an Aquatic Licence 

3. Though only written to recently by Newcastle Helicopters, Councils had been 
notified as requested by RMS  
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4. The EPA had indicated that they had received extensive legal advice that they 
had no role in noise or other environmental controls in relation to the proposed 
heliport 

5. CASA was apparently satisfied in relation to Commonwealth noise regulations 
and with the ongoing operations of Newcastle Helicopters including the proposal to 
operate on Sydney Harbour  

6. The amended BN that had been prepared by Maritime, with responses to 
concerns from CE RMS, with other inputs from and through MEC, and had been 
signed off by all levels of management 

7. While he had not received the Briefing Note through normal channels, he had 
been provided with a copy, which showed that it had been signed by the Minister 

8. He had also just received an email from GM Maritime Planning in response to his request 
that gave him comfort that there were no planning requirements beyond an Aquatic 
Licence, as this was not a ‘development’ or an ‘activity’ requiring assessment under 
the EP&A Act, that this conclusion had been confirmed with legal advice, and that 
therefore he had no objection to an Aquatic Licence being issued  

In addition, while there had been no indication of improper pressure for OM Operations 
to approve the Aquatic Licence, he was nonetheless strongly conscious through 
advice from T&I that the Deputy Premier appeared to support the benefits of the 
proposal to NSW. He also felt there was real time pressure directly from T&I for 
him to make a decision.  

He was also aware of the ongoing importance of confidentiality, which he felt 
constrained the level of ‘neighbour’ consultation, beyond the letters to Councils. 

He said he might otherwise have considered contacting other neighbours. His 
sense of time pressure seemed to have also been a factor in not checking with his 
senior managers before deciding to issue the Licence.  

At 11.35am on 8 November , within minutes of receiving this email from GM Maritime Planning, 
OM Operations issued the Aquatic Licence and sent a letter confirming this to James 
Guest. 

3.12 Developments Subsequent to the Issuing of the Aquatic Licence 

Later on 8 November, James Guest sent an email to Deputy Harbour Master, 
SPC Deputy HM advising that the Aquatic Licence has been issued and that 
Newcastle Helicopters was now in the process of sourcing a vessel for 
commencement sometime in December. 

On 12 November , Mr Guest wrote to GM Maritime Planning informing him that he had received 
“formal approval last Thursday” and that he appreciated the assistance and 
positivity from all involved.  

On 12 November,  GM Maritime Planning responded by email to Mr Guest, copied to Mr 
Middleton and OM Operations, wishing him the best with his venture.  
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On 12 November,  Mr Middleton, having received the email copied by GM Maritime Planning, 
noted that Mr Guest said that he had received formal approval of the application for 
the Aquatic Licence the previous Thursday (8 November). This was the first time 
Mr Middleton became aware that the Aquatic Licence had been issued with the 
proposal having been approved.  

On 12 November, Mr Middleton initiated enquiries as to whether the Minister had 
noted the briefing. He also sought confirmation that the Aquatic Licence had been 
issued, and if so, how the requirements of the briefing note had been complied 
with. He sent an email to his Executive Assistant, EA to Maritime D, copied to GM 
Maritime Planning, asking for her to check what had happened with the heliport Briefing Note 
that had been sent to the Minister.  

On the same date, Mr Middleton was informed by EA to Maritime D that Workflow 
showed the BN was returned to Manager MEC in MEC on 8 November, but that 
there was no copy of the signed BN on Workflow. She told Mr Middleton that she 
would contact MEC to find out if the BN had been signed by the Minister.  

On 13 November , following a request from Mr Guest for ‘a letter of comfort’, OM Op-

erations agreed to write and provide this. OM Operations felt that he may have mentioned 
this to PM Operations, but could not be sure. In his interview, PM Operationssaid that he did 
not believe he had been made aware of the letter of comfort before it had been 
sent. OM Operations did not consult with senior management, or Legal Branch, before 
sending the letter to Mr Guest.  

The ‘letter of comfort’ from OM Operationsto Mr Guest stated that the Aquatic Licence 
was subject to strict compliance with the conditions. He confirmed that the Licence 
would be renewable annually, subject to meeting these conditions. He further 
stated that as this was a unique activity, only one Licence would be issued.  

OM Operations said that this letter was sent as requested by Mr Guest, who he 
understood had been asked by his bank to confirm that the Aquatic Licence would 
be ongoing and exclusive. Mr Guest said that he also wanted this reassurance as 
the Newcastle Helicopters proponents would need to invest significant funding to 
set up the infrastructure and operational costs necessary for a successful business.  

On 14 November , Mr Middleton received a copy from MEC of the briefing note 
signed by the Minister, which was forwarded to him by EA to Maritime D. 

On 14 November , Tony Middleton sent an email to OM Operations to ask for a note 
by close of business outlining the process he had used to issue the AL. 

He was asked specifically to comment on the outcome of points 1 (environmental 
assessment) and 3 (consultation with local councils) on the first page of the BN. He 
also asked whether it was correct that the issuing of the Licence was to be 
announced that week by the Deputy Premier, and asked when flights would start. 

On 15 November , Mr Guest was sent a draft of a proposed Media Release titled 
‘Floating Heliport Sydney Harbour’ for the attention of the Deputy Premier’s Office, 
probably through T&I. The final Media Release was issued by the Deputy Premier’s 
Office on 20 November.  
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On 15 November , PM Operations delivered a memorandum to Tony Middleton. He 
attached the letter sent to Councils by Newcastle Helicopters, with the information 
that there had been no response from Councils, and he offered to contact them to 
ensure they had received the letter. The 8 November email from GM Maritime Planning to 
OM Operations was also attached. He further advised that the Deputy Premier’s 
announcement about the issuing of the Licence was scheduled for 20 November, 
and attached the proposed Media Release. The memorandum also stated that 
there was no firm date for commencement of operations.  

On 19 November,  Mr Middleton sent an email to Peter Duncan, attaching a copy 
of the BN signed by the Minister. 

On 20 November, following issuing of the Media Release from the Deputy 
Premier, there was quite positive media coverage, including an article on this date 
with the headline ‘Floating Heliport for Sydney Harbour’ published by the Sydney 
Morning Herald. In addition to positive comments from the Deputy Premier about 
the economic and tourism benefits for Sydney and NSW, there were also very 
positive comments reported from the Chief Executive of the Tourism and Transport 
Forum and the Executive Director of the Sydney Business Chamber. 

           On 20 November , there was correspondence involvingRoads and Ports DLO from the 
Minister’s Office, PM Operations and OM Operations, and MES Manager (RMS MEC) 
in relation to the heliport, apparently seeking and providing clarification about 
process. On this date there was also a draft Note sent from Minister’s Office to 
Tony Middleton, which was in turn forwarded to GM Operations, GM Maritime Planning 
and A/Director Maritime for review. 

On 20 November, there was correspondence from T&I A/Snr Manager (T&I) to PM Opera-
tions, informing him about a proposed meeting between Newcastle Helicopters 
and National Parks, as this agency had interests in areas on and around Sydney 
Harbour. This meeting would be facilitated by T&I. 

Also on 20 November, there was an email from Surveyor, Naval 
Architect/Ship Surveyor, RMS Commercial Operations, to  Manager CO, 
Manager Commercial Operations, informing him about a conversation with James 
Guest in relation to requirements for putting a barge into survey. 

On 20 November, James Guest sent an email to PM Operations, providing details of 
the contact at CASA he had met with, CASA rep. 

On 20 November, EA to Maritime D, on behalf of Mr Middleton, emailed a copy of 
Maritime Division’s draft for a new Heliport Briefing Note following the issuing of the 
Aquatic Licence for the Chief Executive and Minister, M12/5357, to RMS EA to CE, 
EA to Peter Duncan. The same draft was then forwarded by RMS EA to CE to 
Manager MEC (RMS MEC). This original draft of the BN was the version that was 
eventually signed by Peter Duncan and forwarded to the Minister. 

On 21 November , clearly concerns had arisen about the impact of noise from the 
heliport. There was correspondence on this date between Tony Middleton, GM  
Operations, and RMS Legal Counsel, Legal Counsel2 in relation to noise regulation. 
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On 21 November, PM Operations communicated with the Botanic Gardens in relation 
to the heliport. The Gardens would normally be a ‘neighbour’ that would be 
consulted in relation to Aquatic Licences for significant events. 

On 21 November, there was an email from James Guest to OM Operations outlining 
expected noise impact and Newcastle Helicopters’ plans for mitigation.  

On 21 November, an updated BN from the original emailed to Mr Duncan’s office 
was provided by Maritime to MEC. 

On 21 November, Manager MEC from MEC sent an email to RMS General 
Counsel, Christine Lithgow with a request for Legal Branch to review the updated 
Briefing Note, which had been requested by Tony Middleton. This 21 November 
version of the BN had been updated from the original version, which had been 
emailed by EA to Martime D in Maritime to RMS EA to CE in Mr Duncan’s office, and also 
forwarded to Manager MEC in MEC on 20 November. Despite the significant 
differences from the 20 November version, inexplicably it retained the same BN 
M12/5357 number, rather than having an addition of ‘A1’ to the number, as would 
be usual practice with an update, to clearly indicate that this was a new and first 
updated version of the earlier BN. 

On 22 November, after a very tight deadline for turn around, and after consultation 
with Mr Middleton, and input from RMS Legal Counsels, Christine Lithgow provided 
Legal Branch’s marked-up amendments to the 21 November version of the BN to 
Manager MEC in MEC. This was expected to be the final version in terms of any 
substantive changes.  

For some unknown reason, receipt of the Legal Branch version of the BN was not 
recorded in Workflow, and a copy of the version showing Legal Branch’s mark-ups, 
was also not added to Workflow. The final version of the BN, which did include 
Legal Branch’s suggested changes, was entered into Workflow, but it was unclear 
when this was done. 

On 23 November, a version of the BN was given to Peter Duncan for approval. 
There is no record of which version of the BN was provided to him and, once again 
unusually, there was no record of a Briefing Note cover sheet being used, showing 
signatures of those people who had reviewed and approved it.  

On 23 November, an email was sent from PM Operations to CASA Syd Regional Mgr 
(CASA) seeking CASA’s views on the heliport proposal. On the same date, 23 
November, PM Operations sent an email to Air Traffic Manager (Air Services Australia) 
seeking ASA’s views on the heliport proposal. 

On 25 November , in response to a request from the CE RMS, an email was sent 
by Tony Middleton to Peter Duncan outlining the actions he had initiated to deal 
with issues arising from the heliport Aquatic Licence approval. He attached draft 
terms of reference for a Maritime review of processes to issue Aquatic Licences.  

On 26 November, GM Maritime Planning received an email from Sydney Seaplanes 
based at Rose Bay enquiring about the approval of the Newcastle Helicopters 
floating heliport.  
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Sydney Seaplanes had met with T&I Snr Manager (T&I) in April 2012, at which time they 
were understood to be tested and questioned in some detail about their proposal 
for a heliport. Sydney Seaplanes questioned whether the requirements for 
Newcastle Helicopters were the same as when he tried to put his helipad in survey 
in 2011, at which time he had dealings with the then CE of NSW Maritime. GM 
Maritime Planning forwarded this email to Mr Middleton. 

On 26 November, there was an enquiry from Helicopter Company saying that that 
company would like to begin the process of gaining approval for a Helicopter 
Landing Zone vessel for commercial purposes on Sydney Harbour. 

On 27 November, GM Operations, A/GM Maritime Operations wrote to Manager 
 CO,   Principal Manager, Commercial Vessels Unit asking: “What are the 
survey requirements for a floating helipad?” This enquiry apparently arose, at least 
in part, from the email from Sydney Seaplanes. 

On 28 November, there were discussions and correspondence between OM Op- 
erations, PM Operations and SPC Deputy HM, Deputy Harbour Master about the need 
to define the operational areas for the barge and the operational procedures to be 
used. SPC Deputy HM provided proposed procedures for helicopter operations 
indicating proposed areas of operations with an RMS diagram. 

On 28 and 29 November, GM Operations provided correspondence in relation to 
proposed operational areas and procedures to Tony Middleton. There was a 
proposal for a ‘Notice to Mariners’ to be published by Sydney Ports and the email 
from SPC Deputy HM outlining the proposed procedures. Mr Middleton forwarded 
this correspondence to Roads and Ports DLO in the Minister’s Office. 

On 29 November, James Guest and OM Operations met with representatives from 
three of the four Councils written to by Newcastle Helicopters to notify them of 
plans for the heliport just prior to the issuing of the Aquatic Licence. Council 
representatives included Council Officer 1 from Mosman Council, Council Officer 2 
from North Sydney Council, and Council Officer 3 from Woollahra Council. 

On 30 November, James Guest provided a “property buffer map” to Councils 
outlining proposed operational areas.  

December 

On 3 December , Sydney Ports issued ‘Notice to Mariners of 2012. The Notice 
listed the four areas that could be used for “vessel based helicopter operations”.  

On 3 December, Tony Middleton forwarded the ‘Notice to Mariners No 20’ to Roads and

Ports DLO in the Minister’s Office and informed him that RMS was not expecting 
helicopter operations to start until January.  

On 3 December, James Guest provided Newcastle Helicopters’ ‘Floating Heliport 
Management Plan’ to the four Councils, including City of Sydney. 

On 3 December, Manager MEC from MEC received an email from Transport for 
NSW (TfNSW) in relation to a request from the Minister’s Office for a ‘holding’ 
media statement and a more detailed briefing. TfNSW requested input from RMS. 
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On 7 December, in response to the TfNSW request to Manager MEC, RMS 
responded directly to the Minister’s Office. RMS sent two important documents, the 
first of which was a Word document copy of the final 21 November version of the 
Briefing Note (the correct version), which included input from Legal Branch. RMS 
also sent a copy of the 20 November version of the Briefing Note (the incorrect 
version) that was signed by Peter Duncan on 7 December. Both versions of the BN 
had the same number (M12/5357) and both were recorded on Workflow. 

Manager MEC from MEC told the Reviewer that this was the first time she could 
recall in her six year experience that there had been serious difficulties with 
Briefing Notes resulting from system, version control and communication issues. 
She said that in 2012 there had been 2400 BNs and an average of about 2000 
BNs a year in previous years. In the case of the two BNs in relation to Newcastle 
Helicopters, this had happened not once, but twice, with each of the separate BNs. 
There was quite a detailed follow up investigation instigated through this review 
that revealed communication and system failures, but there were also some 
aspects that remained inexplicable. 

On 11 December, James Guest provided specifications for an initial proposed 
barge to RMS Survey Branch ahead of a meeting planned for 17 December. 

On 13 December, James Guest, T&I A/Snr Manager and OM Operations met with the NSW 
National Parks and Wildlife Service (NPWS), a Division of the Office of 
Environment and Heritage, to discuss plans for operations of the heliport which 
would be located in the vicinity of properties that were the responsibility of NPWS. 

On 17 December, there was a meeting including James Guest, ISM Operations 
from Maritime, RMS, and A/M Operations, Acting Manager Commercial 
Operations RMS. The purpose of the meeting was to gather preliminary information 
and to determine the approach to the survey for the heliport barge. Newcastle 
Helicopters provided an application for Initial Survey for a barge with no engines. 
The method of propulsion was expected to be a separate tug. A/M Operations noted 
that it was anticipated that the further construction and approval process for the 
barge would not be completed prior to mid-January. 

On 17 December, Newcastle Helicopters attended a Public Meeting at North 
Sydney Council Offices to explain their plans for the heliport and to respond to 
questions and comments. 

On 18 December, there was high profile media coverage following the Public 
Meeting in North Sydney the previous evening including an article with the headline 
“Outrage as floating helipad gives harbour suburbs sinking feeling’ published by 
the Sydney Morning Herald (SMH). While there had been largely positive media 
coverage following the initial announcement of the heliport by the Deputy Premier 
on 20 November, extensive media coverage from this time included strong public 
concerns and criticisms, reflecting the mood at the “explosive meeting” in North 
Sydney and afterwards. 

On 19 December, highly critical media coverage continued and on this date the 
Federal Member for Wentworth, Malcolm Turnbull published an article on his 
website with the headline “Harbour Helipad Decision Is A Disgrace”. 
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The article was highly critical of RMS and the approval process, with a strong focus 
of criticism being the complete lack of public consultation. He was quoted in the 
SMH as saying that the decision by RMS was “reckless and undemocratic”.  

Strong criticism, concerns and public anger about process and lack of public 
consultation were consistent themes that were reflected widely in the media during 
this week. A public protest meeting was planned for the Saturday morning prior to 
Christmas, on 22 December at McMahons Point, at which it was expected that an 
ongoing protest group to be called ‘Save Sydney Harbour’ would be formed. 

On 19 December, a Media Statement was released by the Deputy Premier, stating 
that the Licence was only for twelve months and it was effectively a trial.  

On 19 December, Mr Guest said that following media coverage of the Ministerial 
Statement, he telephoned GM Maritime Planning at Maritime to express serious concern 
about the Aquatic Licence being referred to as ‘a trial’. Mr Guest said he saw this 
Statement as a ‘back flip’ on undertakings he had been given. 

On 19 December, Mr Guest met with Mr Duncan and GM Maritime Planning in what was 
described by Mr Guest as a quite positive meeting to discuss future options in 
response to what appeared to be mounting public criticism of both RMS and 
Newcastle Helicopters. 

On 21 December, the day before the planned protest meeting, there was a 
decision by Newcastle Helicopters to issue a Media Release stating that plans for 
the heliport were being put on hold.  

On 22 December, it was reported by the SMH that about a hundred opponents of 
the heliport met at McMahons Point and established a “high-powered group” called 
the ‘Friends of Sydney Harbour’. The group was reported to include Malcolm 
Turnbull, Ian Kiernan, North Sydney Mayor, Jilly Gibson, “and many lawyers”. 

On 23 December,  the SMH, in an article with the headline ‘No-fly zone: helipad 
plan grounded’, reported that there had been “a storm of criticism”, and quoted 
Newcastle Helicopters as stating; “Effective immediately, Newcastle Helicopters 
has put the project of the Sydney Harbour Floating Heliport on hold until further 
notice, in order to consider the feasibility of the operation going forward.” 

The SMH further quoted Newcastle Helicopters as stating; it is Newcastle 
Helicopters’ intention to address the relevant concerns….with thoroughly 
considered and accurate information, and is taking the appropriate steps to do so.” 

A spokesperson for the Deputy Premier was reported in the same article as having 
said that Newcastle Helicopters had “advised the government that the project had 
been put on hold “pending further discussions with relevant stakeholders”.” 
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January  

On 8 January , Peter Duncan met with Peter Loxton to discuss a proposal for Mr 
Loxton to undertake an Independent Review in relation to the heliport issue. Draft 
Terms of Reference were provided for consideration. Mr Loxton was assured by Mr 
Duncan that it was both required and fully understood that the Review would be 
independent, as with previous reviews for a range of agencies that had been 
undertaken by Mr Loxton. 

On 10 January , an agreement was signed by Mr Duncan and Mr Loxton and initial 
work on the Review began.  

On 18 January , Mr Duncan wrote a number of letters to Directors General and 
Chief Executives of various relevant government agencies. The letters advised 
them about the Review and the fact that they would be contacted to arrange 
meetings or interviews, sought their co-operation and that of their agency, and 
attached the Terms of Reference for the Review. 
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4. THE EXISTING REGULATORY REGIMES RELEVANT TO THE PROPOSAL 
 
The approach taken in this section of the Review Report is to consider the role and 
application of legislation from a broad, practical perspective from within NSW 
Government as part of the processing of the heliport proposal, rather than setting 
out to provide detailed legal analysis.  

There are three major elements of NSW legislation relevant to this proposal, but 
some discussion will also be provided on other legislation, regulation, policy and 
process that may be of some assistance for future consideration of similar 
proposals. 

It should be made clear that the Reviewer is not a lawyer or a planner. Statements 
made in this section of the Report are the result of conclusions based on a 
combination of analysis of a wide range of inputs and observations through the 
Review, combined with the Reviewer’s considerations and judgments, based on 30 
years of senior executive experience working in, and reviewing, the public sector. 

4.1 Relevant Legislation and Regulation in the Heliport Proposal Process 

There was a range of NSW and Commonwealth legislation which was potentially 
relevant to the proposal for a heliport on Sydney Harbour as it developed from the 
original concept as outlined in May 2012 to the application by Newcastle 
Helicopters (NH) for an Aquatic Licence (AL) in September 2012.  

The main components of legislation and regulation considered include:  

4.1.1 Marine Safety Act 1998 (NSW) (MS Act) 

Section 18 of the MS Act provides for the regulation of certain organised aquatic 
activities in navigable waters by establishing that the Regulations may prohibit or 
regulate the conduct of aquatic activities through an Aquatic Licence . The MS Act 
in Part 7 also includes significant powers for the Harbour Master in relation to 
navigation, location, movement and anchoring of all vessels 

4.1.2 Marine Safety (General) Regulation 2009 (NSW) (MS Reg) 

The MS Reg contains clauses which set out to clarify when an Aquatic Licence is 
and is not required, what it authorises, and the requirements for an application for 
an Aquatic Licence. 

4.1.3 Environmental Planning and Assessment Act 1979 (NSW) (EP&A Act) 

The EP&A Act establishes the legislative framework for determining whether 
assessment is required for a ‘development’ or an ‘activity’, taking account of 
relevant Environmental Planning Instruments (EPIs) 

4.1.4 Protection of the Environment Operations Act 1997 (NSW) (POEO Act) 

The POEO Act commenced operations in July 1999 with the repeal of a number of 
Acts as effectively integrated, omnibus environmental legislation regulated by the 
EPA with a single licencing arrangement relating to air, water and noise pollution. 
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Consideration was also required as to whether a licence may be required for this 
proposal under the POEO Act, and if so, what conditions would apply. 

4.1.5 Air Navigation (Aircraft Noise) Regulation 1984 (Cth) (ANAN Reg) 

The ANAN Reg is a Commonwealth instrument that regulates aircraft noise 
through certification of owners and operators of aircraft.  

4.2 Relevant Aspects of the Environmental Planning and Assessment Act 
1979 (EP&A Act) 

It is important to be aware of definitions and implications which would be expected 
to have been considered under this Act in examining the heliport proposal. These 
include ‘land’, ‘development’, and ‘activity’. Section 4 of the EP&A Act contains 
definitions of ‘land’ and ‘development’, while ‘activity’ is controlled by Part 5 of the 
EP&A Act. 

4.2.1 ‘Land’ is defined in Section 4, Part 1 of the EP&A Act to include:  

“(a) the sea or an arm of the sea, 

(b) a bay, inlet, lagoon, lake or body of water, whether inland or not and 
whether tidal or non-tidal, and 

(c) a river, stream or watercourse, whether tidal or non-tidal, and 

(d) a building erected on the land.” 

So, the definition of ‘land’ clearly includes water, which would include Sydney 
Harbour. 

4.2.2 ‘Development’ is defined in Section 4, Part 1 of the EP&A Act to mean:   

“(a) the use of land, and 

(b) the subdivision of land, and 

(c) the erection of a building, and 

(d) the carrying out of a work, and 

(e) the demolition of a building or work, and 

(f) any other act, matter or thing referred to in section 26 that is controlled 
by an environmental planning instrument, 

4.2.3 ‘Activity’ is defined in Section 110, Part 5 of the EP&A Act in similar 
terms to ‘development’ 

‘Activity’ means: 

“(a) the use of land, and 
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(b) the subdivision of land, and 

(c) the erection of a building, and 

(d) the carrying out of a work, and 

(e) the demolition of a building or work, and 

(f) any other act, matter or thing referred to in section 26 that is prescribed 
by the regulations for the purposes of this definition, 

but does not include: 

(g) any act, matter or thing for which development consent under Part 4 is 
required or has been obtained…” 

4.2.4 It is clear from the definitions set out above that a proposal is not excluded 
as a development (or activity) for the purposes of the Act, by the fact of it being 
undertaken on Sydney Harbour.  

4.2.5 If there is certainty that a planning instrument controls a proposal, there is 
generally no need to pursue development analysis, unless there is a question of 
scale or degree, or unless the proposal is particularly unusual, as was the situation 
in this case. With such an unusual proposal as a floating, moving heliport on 
Sydney Harbour, a more detailed and comprehensive approach to consideration of 
legislation is preferred by the Reviewer in this case. 

Certainty is a substantial test for such a complex and unusual proposal. If there is 
not certainty in relation to specified purposes under planning instruments, it would 
appear to be sensible to be highly cautious about arriving quickly at a firm 
conclusion. In addition to what might appear to be consistency with planning 
instruments, there should be careful consideration of a range of issues. A further 
consideration would be the nature and scale of the proposed undertaking.  

There have been a number of cases that have considered whether a proposed 
undertaking constitutes a ‘development’ or an ‘activity’ under the EP&A Act. It is not 
proposed to go into detail on these cases, but the decisions state that it is a 
question of fact and degree , involving an examination of the nature and the scale 
of the undertaking, as to whether an undertaking constitutes ‘development’ or 
‘activity’. In other words, it is reasonable to conclude that the facts of final details of 
any proposal, especially a highly unusual and complex one, would need to be 
carefully considered in terms of factors such as nature, scale, location and potential 
impact.  

If a proposal is considered to clearly fall within the meaning of ‘development’ or 
‘activity’ for the purposes of the Act, then the relevant environmental planning 
instruments (EPIs) need to be examined to assist in determining the manner and 
extent to which the proposal is controlled by the Act.  

That enquiry will determine whether assessment is required under Part 4, Part 5 or 
Part 5.1 of the EP&A Act.  
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‘Development’ will fall into one of three categories. These are: development will be 
prohibited; development needs consent; or development does not need consent. 

If an examination of all relevant EPIs applying to the land indicates that a private 
proposal is not prohibited and may be carried out without the need to obtain 
development consent under Part 4, and if “approval” is required from, a 
“determining authority”, then the proposal is likely to be an ‘activity’ to be assessed 
under Part 5 of the EP&A Act. 

If these assumptions apply in the case of the Sydney Harbour floating and moving 
heliport proposal, RMS is a ‘determining authority’ (under delegation from the 
Minister for Roads and Ports) because it received an application for an Aquatic 
Licence. As the determining authority, RMS was required to give the proposal 
appropriate environmental consideration, which could include seeking any 
specialist advice, before determining whether to grant the licence. As a threshold 
issue, RMS would have needed to confirm that its obligations as a Part 5 
determining authority were triggered. This should not, however, be the totality of 
RMS’ considerations. 

Both the following Sections (SREP and DCP) are important and relevant, and 
should be considered in conjunction with the EP&A Act, as they fall under it. 

4.3 The Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005 (SREP) is the Environmental Planning Instrument (EPI) that applies to the 
land (Sydney Harbour) in this case.  

Clause 18 of the SREP 2005 provides for development control in the Sydney 
Harbour Catchment waterways. Clause 18 (1) and the Table identifies the types of 
development which may be carried out without consent, carried out only with 
consent, or is prohibited, within the zones catchment.  

‘Aviation facility’ is included in the clause 18 Table, and is defined in the SREP 
2005 as “an area of the water site set aside, or a structure provided, for the 
purpose of aircraft landing or taking off”. If the proposal falls within the definition of 
‘aviation facility’ under the SREP then it would require development consent under 
Part 4 of the Planning Act.   

Clause 18 (2) is also particularly significant, if not decisive, as discussed later in 
this Report, as, even if the specific proposal is not seen to be an ‘aviation facility’, 
this Clause indicates it can be carried out with development consent. 

4.4 The Sydney Harbour Foreshores and Waterways Area Development 
Control Plan (2005) (DCP) 

This DCP needs to be taken into account by proponents and consent authorities 
when preparing or assessing Development Applications (DAs) in the area covered 
by the Foreshores and Waterways Area of SREP 2005.  
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4.5 The Protection of the Environment Operations Act 1997 (NSW) (POEO 
Act) and the Air Navigation (Aircraft Noise) Regulation 1984  (Cth) (ANAN 
Reg) 

The NSW and the Commonwealth legislation relate to different aspects of noise 
and other environmental issues.  

Commentary on the legislation, including scope of coverage and other matters are 
included in Section 5 of this report. 

4.6 Summary of Relevant Elements of EP&A Act 

To summarise and highlight key points from 4.2 above: 

4.6.1 ‘Land’  is defined in Section 4 of the EP&A Act to include   

(b) a bay, inlet, lagoon, lake or body of water, whether inland or not and whether 
tidal or non-tidal.  

So, the definition of ‘land’ clearly includes water, which would include Sydney 
Harbour.  

4.6.2 ‘Development’ is defined in Section 4 of the EP&A Act to mean:  

(a) the use of land 

4.6.3 ‘Activity’ is defined in Part 5 of the EP&A Act in similar terms to 
‘development’. ‘Activity’ means: 

(a) the use of land 

4.7 Process of Consideration of whether ‘Use of Land’ constitutes 
‘Development’ or ‘Activity’ on Sydney Harbour  

It would be expected that a proposal that amounts to a “use of land” would be 
characterised as a “development” or “activity”.  

This appeared to have been the test that was concluded to have failed in Maritime 
Division’s considerations, confirmed by initial legal advice, about the final floating, 
moving stage of the heliport proposal. Whether a proposal is a use of land for the 
purposes of development or activity, the test and considerations are the same.  

In circumstances in which a proposal has been characterised as a “use of land”, 
and is therefore a “development” under Part 4 of the EP&A Act or an “activity” 
under Part 5, a decision or judgment must then be made as to which of these Parts 
apply.  

As indicated earlier, it could be possible for this to be determined with certainty by 
initial consideration of all the details of the proposal, in light of the specific statutory 
provisions of the contents of relevant EPIs, including when one or the other 
category does not apply.  
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Section 110 of the EP&A Act stipulates that a proposal cannot be an “activity” if 
that specific proposal needs development consent under Part 4 of the EP&A Act.  

Having first established with some level of certainty that there is a “use of land”, a 
decision as to whether a proposal needs development consent must be clearly and 
specifically informed by examining the EPIs that apply to the land.  

As outlined in 4.3, SREP 2005 is the EPI that applies to the land that is Sydney 
Harbour. By clause 18 of SREP 2005, if the proposal is for the purpose of an 
‘aviation facility’ then it would require development consent under Part 4 of the 
EP&A Act.   

In the specific case of the proposal for a heliport on Sydney Harbour, there are two 
key decisions to be made in relation to the process outlined above.  

Would the proposal for a floating and moving barge operating in different 
areas to be used for helicopters to land upon and take off from constitute:  

1. “use of land”? 

2. an “aviation facility” 

If the heliport proposal was not seen to be an “aviation facility”, Clause 18 (2) 
states that, despite sub-Clause (1), development not referred to in the Table may 
be carried out with development consent if the consent authority is satisfied with 
matters specified in Clause 18 (2) (a), (b), and (c).  

Therefore, Clause 18(2) appears to indicate that where Clause 18 of the SREP is 
applicable to the proposal, it is not possible for the proposal to ever be regarded as 
an ‘activity’ and subject to assessment under Part 5.  

This in turn appears to lead to the likelihood, that if the answer to question 1 above 
(does the proposal constitute a ‘use of land’?) is that it does, then, whether an 
‘aviation facility’ or not, it would be likely to require development consent under Part 
4 of the EP&A Act. 

4.8 The Marine Safety Act 1998 (NSW) (MS Act) and the Marine Safety 
(General) Regulation 2009 (NSW) (MS Reg) 

This Act and Regulation set out the requirements for an Aquatic Licence, the role 
of the Harbour Master and outlined the circumstances in which an Aquatic Licence 
is required. 

Comments and recommendations on this Act and Regulation are covered in 
Section 5 of this report under both ‘Process’ and ‘Aquatic Licences’. 

An outline of provisions and conditions of the Marine Safety Act (MS Act) in relation 
to ‘aquatic activity’ and ‘Aquatic Licences’ are outlined below in sections 4.9, 4.10 
and 4.11. 
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4.9 The Marine Safety Act, ‘Aquatic Activities’ and ‘Licences’ 

An “aquatic activity” cannot be carried out without a licence issued under Section 
18 of the Marine Safety Act (MS Act). 

Section 18 (1)(a) states that the following are aquatic activities: races, competitions 
or exhibitions (whether or not involving vessels or equipment) that are conducted in 
or on any navigable waters. 

Section 18 (1)(b) states that any other activity (whether or not involving vessels or 
equipment) which is conducted in or on any navigable waters and that restricts the 
availability of those waters for normal use by the public is also an “aquatic activity”. 

4.10 The Marine Safety Act and ‘Aquatic Licences’  

All of the provisions of the MS Act that apply to marine safety licences, also apply 
to aquatic licences:  

The MS Act (s 29 (h)) states that the MS Regulations may declare a licence to be a 
marine safety licence and the Regulations declare an aquatic licence to be a 
marine safety licence (clause 52 (2)).  

4.11 Conditions on ‘Marine Safety Licences’ including ‘Aquatic Licences’ 

Section 31 (3) of the MS Act states: 

“after granting a marine safety licence (which includes aquatic licences), the 
Minister may by notice in writing to the holder of the licence: 

(a) impose conditions or further conditions on the licence, or 

(b) vary or revoke any of the conditions to which the licence is subject.” 

This indicates that the Minister, through his delegate, can impose additional 
conditions after the licence is issued. However, it is not fully clear whether the 
conditions which can be imposed may be limited by section 31 (2) which states: 

 “Any such condition may relate to any matter concerning marine safety, 
including insurance coverage, or indemnities, for damage or injury caused in 
connection with the activity to which the licence relates.” 

If read literally, which would be quite likely, Section 31 (2) would mean that the only 
conditions that may be applied would need be relevant to marine safety, to 
insurance coverage, or to indemnity.  

However, in determining the scope and ability of the Minister’s delegate to impose 
conditions beyond the specifics noted in Section 31 (2), it would be expected that 
higher-level consideration of the objectives and intent of the Act would be 
appropriate and sensible. 
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The objects of the MS Act (Section 3) are: 

(a) to ensure the safe operation of vessels in ports and other waterways, 

(b) to promote the responsible operation of vessels in those waters so as to 
protect the safety and amenity of other users of those waters and the 
amenity of occupiers of adjoining land, 

(c) to provide for the investigation of marine accidents  and for appropriate 
action following any such investigation…”  

If taking account of the objectives and intent of the Act beyond the specifics noted 
in Section 31 (2), is determined to be correct, any conditions could be imposed on 
the licence at any time, as long as they are consistent with the purposes of the Act 
as outlined above.   

It should also be noted that Section 42 of the MS Act provides the opportunity for a 
proponent or applicant to apply to the Administrative Appeals Tribunal for review of 
decisions made under the Act, including conditions that might be applied: 

 “the imposition of conditions  or any other limitation or restriction on the 
person’s marine safety licence (otherwise than by regulation)”.  

4.12 Summary of the Stages of Consideration of Legislation and Regulation 
in the RMS and NSW Government Evaluation and Decision-Making Process 

4.12.1 EP&A Act 

The first consideration of legislation by RMS (Maritime Division) in relation to the 
proposal for a heliport on Sydney Harbour was the EP&A Act.  
 
The initial proposal from Newcastle Helicopters (NH) related to a heliport that 
would be a floating platform that would be fixed. At the first meeting involving RMS 
and Newcastle Helicopters, and in subsequent correspondence from   PI 
Planner, there was a clear indication of an expectation that such a proposal would 
require development consent, including relevant environmental and consultation 
processes, under Part 4 of the EP&A Act.  
 
Following further discussions with RMS, NH continued to consider and refine the 
heliport proposal.  

4.12.2 MS Act – Aquatic Licence 

The proposal from Newcastle Helicopters soon after developed into one in which 
the heliport would not be floating and fixed, probably in the aviation zone at Rose 
Bay, but rather would be floating, not fixed, and moving.  
 
At this point, on the basis of internal Maritime planning advice, and very brief, 
preliminary legal input, RMS determined that as a result of the above changes in 
the proposal, that development consent under Part 4 would not be required.  
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The only factor that had changed was that, instead of being floating and fixed, the 
barge on which the heliport would be operating would be moving. 
 
It was soon after determined by Maritime Division that an application for an Aquatic 
Licence (AL), under the MS Act, would be the appropriate statutory planning 
approval process. From this point on, until an Aquatic Licence was issued to 
Newcastle Helicopters about three months later, no further serious consideration 
appears to have been given to the possible appropriateness of assessment under 
the EP&A Act for the heliport proposal as a possible ‘development’ or ‘activity’.  
 
The only very limited action noted in relation to the EP&A Act was an 
environmental assessment under Part 5. This took the form of what appeared to 
the Reviewer from an independent reading of the specific document to be a 
cursory and flawed desktop assessment as a component of the Aquatic Licence 
assessment process.  
 
Beyond this, including on the day the Aquatic Licence was issued, there was no 
evident further serious consideration of the critical question as to whether 
development consent may be required. The only person who took the initiative to 
again raise the question was the officer who had been charged with processing the 
heliport proposal as an Aquatic Licence application. 
 
The fact that there was no further consideration in the Branch (MPPI) responsible 
for determining whether development consent would be required was evidenced by 
an email sent to the Aquatic Licence delegate in Operations Branch, OM Operations in 
response to his request a short time earlier on the same day, requesting 
confirmation in relation to planning requirements. The reply from GM Maritime Planning, GM 
MPPI, at 11.01am was that the proposal “was not considered to constitute 
‘development’ or an ‘activity’ under the EP&A Act”. The email also noted that legal 
advice had been received that supported this view, and it followed that assessment 
under the EP&A Act was not required. This was a reference to the preliminary legal 
advice received in July. Clearly the position decided in July had not changed. 
 
4.12.3 POEO Act  
 
In relation to environmental legislation and regulation, beyond the quite limited 
environmental assessment undertaken by RMS referred to above in 4.12.2 as part 
of its processing of the application for the Aquatic Licence, discussions were held 
between Newcastle Helicopters and the EPA in relation to requirements under the 
POEO Act.  
 
Based on the first discussion with Newcastle Helicopters, the EPA initially advised 
that the EPA would be responsible under the POEO Act for regulating any noise 
related to the proposal.  
 
The EPA advised Newcastle Helicopters that it would be likely to consider issuing 
an appropriate licence in relation to noise. However, as the proposal was very 
unusual, the EPA advised that it would need to seek legal advice before 
determining what role the EPA would play. 
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4.12.4 ANAR Regulation  
 
Following the receipt of extensive legal advice, but without discussion at that time 
with the Commonwealth Department of Infrastructure and Transport, the EPA 
concluded that it had no licensing role in relation to noise for the heliport proposal.   
 
This decision was based on legal advice that all issues relating to noise for the 
heliport proposal were covered by the Commonwealth Air Navigation (Aircraft 
Noise) Regulations (ANAN Reg) rendering the State legislation inoperable. As a 
result, from this point onwards the POEO Act was not considered to be relevant to 
the proposal. 
 
4.12.5 Summary  
 
In summary, important legislation, including the EP&A Act and the POEO Act, with 
varying levels of legal advice and communication between relevant agencies, does 
not appear to have been given any substantial consideration after relatively early 
stages of the assessment and approval process for the heliport proposal.  
 
As a result, the legislative regimes that were primarily applied by the RMS through 
the remainder of the process were those under the MS Act and MS Reg, mostly in 
relation to the issuing of an Aquatic Licence, and the Harbour Master’s decisions 
about approved locations for the proposed heliport.  
 
Regulation of noise associated with the proposed heliport was seen to be entirely 
the responsibility of the Commonwealth, through the ANAN Reg administered by 
CASA. 
 
Comments and recommendations in relation to legislation are included in section 5 
of this report. For details of legislation included in this section of this report, see 
Appendix 4 with links to legislation. 
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5. COMMENTS AND RECOMMENDATIONS ON THE PROCESS FOR THIS 
PROPOSAL AND FOR HANDLING PROPOSALS OF A SIMILAR NATURE IN 
THE FUTURE FROM BOTH A ROADS AND MARITIME SERVICES AND 
WHOLE OF GOVERNMENT PERSPECTIVE 

 
Overview 

This section of the Report is focused on comment and recommendations in relation 
to a wide range of matters that have emerged in Maritime Division, in Roads and 
Maritime Services (RMS), across NSW Government, across all three levels of 
Government, with the proponents of the Newcastle Helicopters (NH) heliport 
proposal, and with other stakeholders, including ‘neighbours’ and the public. 

Commentary and recommendations relate to the specifics of the process of 
handling the Newcastle Helicopters’ proposal, and also about the way in which 
RMS and NSW Government might manage proposals of this nature in the future. 
‘Proposals of this nature’ would include new, innovative and unusual types of 
proposal that are likely to be of significant interest to government, business and the 
public.  

The central aim of this section is to offer independent analysis and conclusions 
about what happened throughout the Newcastle Helicopters process, and to offer 
commentary and proposals for the future, aimed at improving the quality and 
responsiveness of public administration, while minimising unnecessary process 
and red tape. 

Section 5 of the Report will firstly follow the sequence of events in the process 
based on the assembly of a consolidated timeline from several inputs associated 
with the Newcastle Helicopters’ proposal as outlined in some detail in Section 3. 
Comments will be made to highlight issues or possible learnings, and in some 
cases there will also be specific recommendations for consideration. 

Secondly, Section 5 will provide commentary and recommendations on matters 
specifically included in the Terms of Reference (ToR), including: The existing 
regulatory regimes relevant to the proposal (5.3 Consideration of Legislation and 
Regulation); Arising out of this, the most appropriate way of regulating a proposal 
of this nature, from both an RMS and whole of government perspective (this ToR 
covered in 5.2, 5.3, 5.4 and elsewhere including 5.5 Commentary on Whole-of-
Government); and how future Aquatic Licences should be assessed and issued. 
(5.4 Commentary on the way in which Aquatic Licences should be assessed and 
issued) 

Thirdly, Section 5 will provide comments and recommendations in relation to a 
range of relevant issues that have emerged through this Review that may not be 
covered either under the sequence of events or the ToR. These sub-sections are: 
5.5 Commentary on Whole-of-Government Coordination; 5.6 Commentary on 
Delivering Future Government Priorities; and 5.7 Commentary on Governance and 
Communication. It is intended that these sub-sections may be of some assistance 
in future to RMS and NSW Government in managing unusual, significant, complex, 
multi-stakeholder proposals or issues of interest to government, business and the 
public.  
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5.1 Commentary on Nature of Newcastle Helicopters’ Sydney Harbour 
Floating Heliport Proposal 

It is instructive in considering the issues at the heart of this Section of the Report to 
begin with a broader perspective by noting the key characteristics of the proposal 
for a floating heliport on Sydney Harbour. This includes taking a high-level view of 
the size, significance and complexity of what was being proposed, the implications 
and likely interests of all levels of government, and other stakeholders including the 
public. The implications of the evolving nature of the proposal are also worthy of 
note, from initial concept in May 2012, to the final elements in the application for 
the Aquatic Licence (AL) in September 2012.  

It is important to consider the way in which the proposal and the proponents were 
handled over several months in different areas of government. It is particularly 
important and illuminating to analyse and consider communication processes 
within and across sub-agencies, agencies, clusters, Ministerial offices and the 
NSW Government, as well as other levels of government.  

Section 3 of this Report outlines, as factually as possible, based on extensive 
interviews, documentation and other research, what happened, when, and 
involving whom throughout this process. Section 5 offers analysis of, and 
commentary on, developments at different stages of the process, leading to 
recommendations for consideration. 

A key factor, from the perspective of both broad overview and detailed review of 
the processes associated with RMS’ and the NSW Government’s handling of this 
proposal, has been a tendency throughout for the proposal to be approached with 
a narrow perspective, whether by a Minister’s office, cluster, agency, division, 
branch, section, or by individuals.  

In RMS, the mindset of, and therefore communication by, individual officers, tended 
to be narrower in areas which have historically been structurally remote from the 
centre of RMS. This was highly evident at all levels of management in Maritime 
Division of RMS, and tended to be more acute at the lower levels in what appear to 
be very deep layers of management in the Division.  

The factors of narrow scope of perspective and limited communication appear to 
have combined with either a reluctance or a failure to recognise the nature of the 
proposal in terms of its complexity, scale, and the likely level of interest of 
stakeholders. Greater openness to and awareness of these broader aspects of the 
nature of the proposal would have raised awareness at all levels of management in 
Maritime Division of the concomitant importance of communicating promptly, fully 
and effectively to test perceptions, knowledge and conclusions by seeking 
specialist advice and initiating wider consultation.  

To be fair, while Maritime Division had principal regulatory responsibility, ultimately 
leading to the issuing of the Aquatic Licence, there was evidence of similar 
shortcomings to varying extents in other agencies directly involved with this 
process. 
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In fact, multiple failures of effective communication was a characteristic across 
NSW Government agencies from middle level officers and managers up to 
Ministerial levels of NSW Government, leading to problems that subsequently 
emerged for all concerned. There were resultant impacts on the proponents, RMS, 
NSW Government, and also ultimately the wider public. It should be noted that 
different areas of government had entirely legitimate, but fundamentally different, 
and potentially inconsistent, or even clashing roles.  

It must be concluded that it is surprising and disappointing that, taking account of 
the obviously significant, complex and unusual nature of the proposal, that either 
formal requirements for or intuitively obvious need for upward referral, no surprises, 
and wider communication within agencies and across NSW Government did not 
occur at an early stage in the process. Had this happened, it is expected that many 
of the difficulties that emerged could have been either better managed or avoided. 

5.2 Summaries of and Comments on Process Based on Sequence of Events  

Commentary will be offered where it is considered necessary in relation to aspects 
of the process, or where it may be considered to be potentially helpful to RMS or 
more widely to government for future reference. These comments will follow stages 
of the process as outlined in Section 3 of this Report and to maximise clarity, will 
be briefly summarised and referenced by highlighted headings or dates.  

Where considered necessary and relevant, these comments are followed by 
recommendations for consideration. There are very many instances where 
commentary and recommendations could be made, but the Reviewer has set out to 
only offer these where they are considered either essential or desirable. 

5.2.1 Commentary on Newcastle Helicopters’ Initial Approach to NSW 
Government through T&I (Reference 3.1) 

It should be recognised that the proponents from Newcastle Helicopters first 
entered the door of NSW Government through an experienced officer in Trade and 
Investment (T&I) who was responsible for providing support to business. There is 
no evidence that Newcastle Helicopters had any prior contacts in NSW 
Government at either Ministerial or agency level relevant to their proposal, and that 
an initial approach to T&I was both sensible and appropriate. 

Officers in T&I are required to support the priorities of their Minister, who has 
responsibility in NSW Government for business growth and economic development 
in areas including tourism. In this case, after establishing an initial awareness of 
the proposal, the role of T&I was to provide support to Newcastle Helicopters by 
facilitating access to relevant agencies and people in NSW Government. The 
assistance provided to the proponent by T&I and its handling of the initial 
conceptual proposal was consistent with its roles and usual processes.  

No early judgements were made by T&I about the feasibility of the initial proposal 
prior to the first meeting with RMS. There was some limited communication within 
T&I about the proposal. However, there was apparently no recognition at this early 
stage of the process of the potential level of interest within and beyond NSW 
Government if some version of the proposal did proceed. 
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Recommendation 1: That RMS, and other relevant agencies and clusters 
including T&I, are encouraged to establish or extend internal protocols, including 
checklists, so that any potentially significant, complex, multi-stakeholder proposals 
that may be likely to attract strong Government and public interest, are referred 
upwards to enable early communication to the CE, DG and Minister, as well as to 
other relevant agencies. 

5.2.2 Commentary on First Meeting 24 May of Newcastle Helicopters with 
RMS with T&I and Subsequent Communications (Reference 3.2) 

It was clear from the outset that officers from T&I were actively engaged and 
involved in facilitating Newcastle Helicopters’ engagement with Government, and 
most particularly with RMS as the principal regulatory authority. 

Newcastle Helicopters’ initial concept involved a floating and fixed pontoon, and Mr 
Guest was told at the outset by RMS that this would require development consent 
under the EP&A Act, and based on previous experience, this would be a 
challenging process. There was nothing apparently inappropriate about this 
feedback, or the encouragement from RMS to consider the Aviation Zone at Rose 
Bay, or the fact that the initial Newcastle Helicopters’ concept continued to develop. 

It is noted that GM Maritime Planning had notified Mr Middleton in some way at some time by 
27 June, but it is unfortunate that neither appeared to recognise the potential 
significance of the proposal to RMS, and that the CE, Mr Duncan was not notified, 
even informally, at this time.  

It is understood that Mr Duncan has clear expectations of his direct reports in 
relation to “no surprises”, and that there is clear opportunity in weekly meetings, 
and an expectation that Divisional heads will report to Mr Duncan on any 
“Emerging Issues”. It may have been seen as reasonable at the time to have not 
wanted to ‘bother’ the CE, as the proposal was at such an early stage of 
development. 

However, decisions made by senior Maritime Division management in these early 
stages do raise concerns about a lack of effective communication and judgement 
within the Division. These concerns would be minimised in future if RMS adopted 
Recommendation 1 and later recommendations in Section 5. 

 5.2.3 Commentary on communications between Mr Guest and PI Planner, 
Maritime Planner, RMS, and Newcastle Helicopters’ Proposal Change 
(Reference 3.3) 

PI Planner was quite clear on 5 June  that a fixed floating structure at Rose Bay 
would necessitate development consent under the EP&A Act. It is also noted that 
his advice to Mr Guest in his email on this date was qualified, as the necessary 
details were not known at this time, and Mr Guest was appropriately encouraged to 
engage qualified consultants for advice on matters such as noise impacts, 
interference with navigation, impacts on views and visual amenity and parking.  

Following appropriate encouragement from RMS, Newcastle Helicopters met with 
Sydney Seaplanes which is based in the Aviation Zone at Rose Bay. 
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However, this meeting was unproductive. It was clear that at this point that 
Newcastle Helicopters sought a new strategy to avoid both a difficult development 
consent process, and being required to be co-located with Sydney Seaplanes in 
the Aviation Zone. It is apparent that Newcastle Helicopters, taking account of their 
experience and the knowledge they had gained, quite reasonably and cleverly 
developed the initiative to shift their initial concept from floating and fixed, to 
floating and moving. 

Following a number of communications between PI Planner and Mr Guest between 
25 June  and 17 July ,  PI Planner had expressed the qualified view that 
development consent was unlikely to be required for a floating and moving heliport.  

It became evident to the Reviewer in this part of the Review that there were 
inconsistencies of recollection and an instance of incomplete documentation from 
RMS at this important stage of the process. Important documentation should be 
retained by officers, especially those dealing directly with proponents, so that 
accurate information about process can be provided when required. 

5.2.4 Commentary on Internal RMS Meeting 17 July to Discuss the Latest 
Newcastle Helicopters’ Proposal Prior to Meeting with Newcastle Helicopters 
(Reference 3.4) 

The internal RMS Maritime Division meeting on 17 July  was attended by a number 
of relevant people from RMS and was a critical turning point in the communication 
and decision-making process. There was awareness ahead of a meeting with 
Newcastle Helicopters on 20 July that the Newcastle Helicopters’ proposal was 
developing towards a floating and moving heliport.  

This proposal was recognised as unusual, but the view continued to be expressed 
at Maritime Division that development consent under the EP&A Act may not be 
required for a floating and moving facility. At this time it was considered that the 
most likely approval instrument would be an Aquatic Licence (AL) issued by RMS 
under the Marine Safety Act (MS Act). There was consideration soon after that it 
was quite possible that no form of approval may be required, but that an Aquatic 
Licence would allow RMS some control over the activity.  

It seems extraordinary that at this point, rather than jumping to conclusions about 
what approval mechanism should apply to such a complex, unusual and significant 
proposal, no one proposed the need to refer upwards or to seek further advice 
ahead of the meeting a few days later with the proponent. It is also interesting to 
note that the only factors that had changed were that it would now be ‘mobile’ 
rather than ‘fixed’ and would probably involve a different location. Yet these 
changes led to a shift in Maritime Division’s view from a quite definite need for 
development consent under the EP&A Act, to probably no need for development 
consent, and instead a need for an Aquatic Licence.  

The failure to properly test this view at this time reflects quite a closed culture, 
combined with inadequate communication and poor judgement. 
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5.2.5 Commentary on Correspondence between Mr Guest and SPC
Deputy HM, Deputy Harbour Master, Sydney Ports, July 17 & 18 (Reference 3.5) 

The Harbour Master was identified as an important stakeholder and Mr Guest 
outlined his proposal to operate from a barge. The main issues identified were the 
possible need for a certificate of local knowledge if the barge was longer than 30 
metres and motorised; how the landing area for the barge would be promulgated; 
and how other craft in the area would be warned to keep clear. SPC Deputy HM later 
wrote to Mr Guest and attached a copy of Sydney Ports’ requirements for 
helicopter operations from vessels. 

There appears to have been a very narrow focus leading to a ‘business as usual’ 
approach to consideration of a proposal for a heliport on the Harbour. Though the 
proposal involved an unusual commercial venture of some scale, it was apparently 
seen as similar to helicopters landing on and taking off from private and other 
vessels, which is not unusual on Sydney Harbor. The Deputy Harbour Master and 
the Harbour Master were both involved with the approval process for Newcastle 
Helicopters. 

5.2.6 Commentary on Newcastle Helicopters, RMS and T&I meeting 20 July to 
discuss the latest Proposal and Subsequent Actions (Reference 3.6) 

Mr Guest’s anticipated preference for a moving vessel for the heliport was made 
clear at this meeting. Newcastle Helicopters was told that while an Aquatic Licence 
would be the likely requirement rather than development consent, that as the 
proposal was unusual, legal advice would be sought to confirm this. 

The facilitation process continued with the new proposal from Newcastle 
Helicopters and RMS undertook to provide information on Sydney Harbour 
shipping channels, while T&I undertook to seek further advice regarding noise, and 
any other environmental requirements under the EP&A Act and POEO Act.  

This meeting appeared to be quite straightforward, and is understood to have given 
Mr Guest reasonable confidence that, pending legal advice, the likely approval 
process for the proposal would involve a successful application for an Aquatic 
Licence, compliance with relevant environmental regulation, and agreement on 
location. 

5.2.7 Commentary on Preliminary Maritime Planning and Legal Advice on the 
Floating and Moving Proposal for a Heliport (Reference 3.7) 

PI Planner sent a relatively brief email request of a few paragraphs to Legal Counsel1, 
Acting Legal Counsel, in Legal Branch, who, without comment, asked that the 
request be sent to A/Legal Counsel, Acting Legal Counsel, who was located at Maritime 
Division at Rozelle. PI Planner wrote in the email that it was his view that 
development consent would not be required for a moving vessel, and he requested 
legal advice.  

It would have been expected that for such an unusual and potentially important 
proposal that a more detailed and neutral request would have been sent in the 
form of a formal brief requesting formal legal advice.  
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This may in part explain why Legal Counsel1 and A/Legal Counselapparently did not recognise 
and communicate the importance and complexity of the request.  

In his very brief, response of about two lines to the question of whether the 
proposal would be considered to be a development, A/Legal Counsel stated that; ‘prima 
facie the answer is in the negative’. This was interpreted as constituting preliminary 
legal advice to support PI Planner’s view that the Newcastle Helicopters proposal 
for a floating, moving heliport did not require development consent. As soon as he 
received A/Legal Counsel’s response, PI Planner emailed James Guest stating that, based 
on preliminary legal advice, a development application would not be required. 

It should be noted that PI Planner did inform Mr Guest that, as the advice was only 
preliminary based on what was known about the proposal at that time, the onus 
was on Newcastle Helicopters to seek their own professional advice to be sure that 
their specific proposal would not require development consent.  

However, it is of concern that the very brief email response from A/Legal Counsel to PI 
Planner’s informal request, which was clearly based on PI Planner’s interpretation, 
was relied upon, without further enquiry, as ‘preliminary legal advice’.  

It is even more extraordinary that A/Legal Counsel’s few words in an email on 23 July, that 
‘prima facie the answer is in the negative’, was the only legal advice sought or 
received by Maritime Division prior to the issuing of an Aquatic Licence on 8 
November. Those few words, provided in those circumstances, is apparently what 
was referred to when in the email drafted by PI Planner and sent by GM Maritime Planning to 
OM Operations on 8 November, it was said that they have received legal advice that 
supports the view that development consent is not required. Just 34 minutes after 
GM Maritime Planning’s email was sent to OM Operations on 8 November, OM Operations wrote to Mr 
Guest advising that he had issued the Aquatic Licence. 

Recommendation 2: When legal advice is required in relation to significant issues 
or proposals, this should be requested with an appropriate brief, and any reference 
to legal advice in Briefing Notes to the CE and Minister should first be confirmed by 
General Counsel. 

Following the 20 July meeting, Mr Guest was advised in writing that, as it had been 
decided by Maritime Division, the heliport proposal would be assessed as an 
Aquatic Licence, and that the Operations Branch of Maritime Division would be 
taking over from the Maritime Planning, Property and Infrastructure Branch (MPPI). 

As with the decision that the proposal was not a ‘development’, this was another 
critical point in the process, but yet again neither the A/GM of Operations nor the 
GM of MPPI told the Director Maritime. Though the Director Maritime had at least 
some awareness of the proposal, he had not apparently requested or received 
updates, and had not informed the CE RMS. 

The fact that Peter Duncan did not become aware of the proposal until about 
October 17 reflects serious failures of communication and judgement across the 
four levels of management at Maritime Division.  
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5.2.8 Commentary on Newcastle Helicopters’ Heliport Proposal Sent 31 July, 
Newcastle Helicopters and RMS Meeting 2 August NH (Reference 3.8) 

After Newcastle Helicopters sent the high level proposal for a floating and moving 
heliport to both RMS and the Harbour Master at Sydney Ports, there was a meeting 
on 2 August attended by OM Operations, Mr Guest and others to confirm the application 
process for an Aquatic Licence (AL).  

Following this meeting, all approval processes progressed with support provided to 
Newcastle Helicopters by T&I and RMS, including communications with EPA on 
environmental issues, and a meeting was also arranged by RMS with the Harbour 
Master, Sydney Ports. 

5.2.9 Commentary on Environmental Legislation and Regulation Processes 
(Reference 3.9) 

After Newcastle Helicopters provided the heliport proposal to the EPA on 31 July , 
T&I facilitated a meeting between EPA and Newcastle Helicopters on August 21 , 
with T&I in attendance.  

At this meeting, the EPA indicated that this was an unusual proposal and it would 
be necessary for them to seek legal advice to clarify whether an environmental 
protection licence would be required. The EPA received the legal advice, which 
they asked to have further checked, and also sought separate legal advice from 
Crown Solicitors, so the EPA said that the advice was checked a total of four times. 
All the legal advice concluded that all aircraft noise in relation to the proposal would 
be the responsibility of the Commonwealth.  

On 17 September , EPA Manager from EPA, sent an email to James Guest 
explaining the outcome of legal advice that had been received. He told Newcastle 
Helicopters that all aircraft noise, including that produced during taking off and 
landing, is regulated by the Commonwealth through the Air Navigation (Aircraft 
Noise) Regulation 1984 (ANAR). He explained that because those activities are 
regulated by the Commonwealth, the previously discussed POEO Act (NSW 
Legislation), would be inoperable and the EPA would have no regulatory role in 
relation to helicopter noise associated with the Newcastle Helicopters proposal.  

The EPA did not make direct contact with the Commonwealth agencies responsible 
for the aircraft noise under ANAR, including CASA or the Department of 
Infrastructure and Transport (DI&T), to check if they agreed with the legal advice 
the EPA had received.  

Mr Guest said that he met with CASA rep, a Sydney-based operational 
representative from CASA who, in summary, indicated that CASA would have no 
issues with Newcastle Helicopters’ plans, in relation to noise. 

The Reviewer’s interview with John Doherty, Executive Director and GM Aviation, 
General Manager with the Commonwealth Department of Infrastructure and 
Transport (DI&T) clearly indicated that they had a very different interpretation of the 
regulatory roles of the State and the Commonwealth.  
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They said that the Commonwealth regulations set design standards for aircraft in 
relation to aviation noise but did not cover all aspects of environmental regulation, 
including in relation to noise. It was their view that the EPA’s environmental 
regulation would be likely to be required in relation to the specifics of the proposal, 
including the proposed location and implications for communities. 

The Reviewer met on 22 March  with the EPA Chair and Chief Executive Officer, 
Barry Buffier and with EPA Manager to discuss this inconsistency of interpretation 
between the EPA and DI&T. It should be noted that Mr Buffier arranged for EPA
Manager to make contact with Mr Doherty from DI&T. Mr Buffier also wrote a letter 
to the Reviewer with a summary of the advice that led to the EPA’s conclusions.  

It is suggested that the determination by the EPA that the proposal did not require 
an Environment Protection Licence under the POEO Act “as it was not premises 
based”, but that “the EPA would be the appropriate regulatory authority for the 
activity” might be further examined and tested.  

Mr Buffier also noted that the Commonwealth may have differing views on the roles 
played by the Commonwealth and the State in relation to the regulation of 
helicopter noise and confirmed that the EPA was currently “working to clarify the 
respective roles in regulating aircraft and helicopter noise.”  

Mr Buffier and Mr Doherty have resolved that their agencies will work together to 
achieve a common understanding of the implications of the Commonwealth and 
NSW legislation, as well as of the roles and responsibilities of each agency as soon 
as possible for immediate and future reference. The very positive and constructive 
views of Mr Buffier and  Mr  Doherty were noted and appreciated, as was their 
determination that these matters should be clarified as soon as possible. It is 
expected that the EPA’s views that noise impacts from the project are fully 
regulated by Commonwealth legislation and that the State based regulation to 
control aircraft noise becomes inoperative will be further tested through the EPA’s 
discussions with the Commonwealth. 

It was Mr Guest’s understanding of CASA rep's (CASA Sydney) advice to him that 
CASA had no issues of concern. However, based on information provided to the 
Reviewer by DI&T, CASA and ASA in Canberra in the course of the Review, it is 
possible that Newcastle Helicopters’ proposal to establish a heliport on Sydney 
Harbour would constitute a significant change of activities. This may well require an 
application for a Variation to the Air Operator’s Certificate. Mr  Doherty indicated 
that it would be likely that all these agencies could have interest in, and specific 
responsibilities for, different aspects of a proposed heliport on the Harbour.  

These environmental and other aspects of Commonwealth and NSW legislation 
and regulation further demonstrate the complexities associated with such an 
unusual proposal. The apparent differences of interpretation highlight the 
importance of extensive early communication between all agencies with a likely 
interest or regulatory responsibility, to ensure that any jurisdictional inconsistencies 
of interpretation are identified and resolved as early as possible. In this way, 
substantial time can ultimately be saved, and confusion minimised, not only 
between agencies, but also in the reliability of information provided by government 
to proponents about proposals that may be innovative, unusual and important.  
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The only potential criticism of EPA is that, taking account of the recognised unusual 
and significant nature of the proposal, and the fact that time and cost were invested 
in thoroughly checking legal advice, that someone did not make direct contact with 
DI&T at that time to check the Commonwealth’s interpretation of its responsibilities 
under the ANAR. That the legal advice received by EPA was consistent 
ameliorates any criticism in relation to reasonable process. 

This once again demonstrates the importance of governments encouraging 
initiative by seeing the bigger picture, being outward looking, and communicating.  

Recommendation 3: That RMS notes that discussions have been initiated for the 
EPA to work together with the Commonwealth Department of Infrastructure and 
Transport to clarify the application of NSW and Commonwealth legislation, as well 
as respective roles, in regulating helicopter noise, as the outcomes of these 
discussions may be relevant to this and other similar proposals. 

5.2.10 Commentary on the Aquatic Licence Application, Assessment and 
Associated Processes (Reference 3.10) 

Commentary in this sub-section will relate to brief headings, summaries, and dates, 
which will be highlighted, when there were developments that were considered to 
require comment. 

5.2.10.1 Ministerial Support and Sensed Pressure to Make a Decision 

On 4 September , T&I prepared a briefing note for the Deputy Premier and Minister 
for Trade and Investment, providing background information on the Newcastle 
Helicopters proposal for a heliport on Sydney Harbour and suggesting a possible 
meeting between the Deputy Premier and the Newcastle Helicopters proponents, 
but that this should preferably not happen prior to the completion of a proper 
assessment process for an Aquatic Licence.  

T&I representatives said that they had not placed any undue pressure on Maritime 
Division officers to expedite the assessment process, and certainly not in relation to 
a favourable outcome, though they did check with Maritime Division on the 
progress of the Aquatic Licence.  

Though there was clearly broad support for the heliport proposal, there is no 
evidence that came to the attention of the Reviewer that there was ever any 
inappropriate pressure from the Deputy Premier, his Office, or from anyone at T&I 
for a favourable outcome from the Aquatic Licence assessment process. However, 
OM Operations and others at Maritime stated that, with fairly regular mention from T&I of 
the Deputy Premier’s interest and support, they felt there was ongoing and growing 
pressure to complete the process as quickly as possible, and to take a positive 
approach in the assessment process. These concerns were not referred upwards. 

While officers at T&I fully acknowledged the importance of proper process, and 
there is no suggestion that any of their behavior was improper, great care needs to 
be exercised by agencies such as T&I that are supporting economic development.  
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There is always a need to strike a balance so as not to inadvertently place undue 
pressure on officers who regulate proposals and are expected to take the time 
necessary to properly complete their work. While enthusiasm is admirable, and 
Ministers may well be supportive, T&I officers should be careful with the regularity 
and intensity of statements about the interest or support of Ministers for a proposal. 

5.2.10.2 Strict Confidentiality and Consultation 

On 12 September , OM Operations and PM Operationsmet with the proponents James Guest 
and Mitchell Campbell, the Deputy Harbour Master at Sydney Ports, SPC Deputy
HM, and T&I SP Officer and T&I A/Snr Manager represented T&I. At this meeting, T&I 
made very clear that the heliport proposal must remain strictly confidential and that 
it had support at the highest level from the Deputy Premier. However, Maritime 
Division acknowledged that T&I SP Officer stressed that she and T&I recognised the 
importance of following proper process, including any requirements for public 
consultation. It is not clear how it was anticipated that confidentiality would be 
retained alongside public consultation if and when this became necessary. 

The requirement for strict confidentiality was another important factor of context for 
decision-making in relation to the Newcastle Helicopters Aquatic Licence 
application. This was added to the other contextual factors of T&I’s statements 
about the Deputy Premier’s support, and the perceived need to make a decision on 
the Aquatic Licence as soon as possible. Whether or not there was any intent by 
T&I officers to place any pressure on OM Operations and others at Maritime Division, 
there is little doubt that this pressure was genuinely felt. It is unfortunate that as this 
feeling of pressure apparently grew over time, this concern was not communicated 
up through the layers of management to the Director Maritime and to the CE RMS. 
This seems to have been both a case of those officers taking personal 
responsibility, and also a reflection of the culture and communication within 
Maritime Division. 

 The perceived time pressures, and especially the requirement for strict 
confidentiality, did appear to impact on decisions about the scope and timing of 
consultation. It is understood that, had it not been for the need for strict 
confidentiality, consultation would probably have been wider, including with 
‘neighbors’ who would usually be consulted when an exclusion zone would be 
required for an event or activity, and would have probably started earlier and more 
time may have been given for feedback. 

The need for confidentiality is of course important in relation to the details of a 
business plan for an innovative proposal. However, this must be weighed against 
the importance of appropriately extensive and timely consultation with all interested 
parties in relation to a proposal as significant as a floating, moving heliport on 
Sydney Harbour. It is difficult to see how at least the broad proposal for the 
heliport, an early version of which had already been discussed by Newcastle 
Helicopters with potential competitors at Sydney Seaplanes, needed to be, or could 
successfully be justified to government to be, strictly confidential. 
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5.2.10.3 Inadequate Consultation 

There is absolutely no doubt that consultation in this instance was totally 
inadequate. Maritime Division and RMS should take full responsibility for this. 
However, the perceived pressure to maintain strict confidentiality should also be 
noted as a factor in the decision ultimately taken by OM Opeations not to require earlier 
and more extensive consultation.  

It is also strange that Maritime Division required that the only forms of consultation, 
which were letters of notification sent very late to Councils, was undertaken by 
Newcastle Helicopters with no RMS communication with Councils, or oversight of 
the process. It would be expected that for such a significant and unusual proposal, 
RMS should be responsible for directly managing consultation, and that notification 
directly from a proponent in such cases would be recognised to be inadequate. 

Recommendation 4: It is not appropriate in this Report to make recommendations 
for the direct attention of other agencies, however, it is hoped that CE RMS might 
draw to the attention of T&I, and any other relevant agencies, awareness of the 
importance of being measured when communicating with regulators to avoid any 
unintentional pressure in relation to statements about Ministerial support, the 
implications of strict confidentiality, and timeframes for decision-making. 

5.2.10.4 Newcastle Helicopters Aquatic Licence Application Delivered and 
Initial Briefing Note Prepared 

At a meeting on 12 September , with RMS, T&I and the Harbour Master, mainly to 
discuss shipping lanes, the Newcastle Helicopters proponents directly delivered an 
Aquatic Licence application to OM Operations as well as a Safety Management Plan. 

Following this meeting, OM Operations and PM Operationssaid that they recognised that as 
this Aquatic Licence was for an unusual purpose, and they had been told by T&I 
that this was of interest to the Deputy Premier following provision of a Briefing 
Note, that they should formally advise their senior management in RMS, and 
probably their Minister. PM Operationssent an email to T&I SP Officer in T&I seeking input 
for RMS to write a Briefing Note to be sent to Director Maritime.  

On 17 September  T&I SP Officer’s background email included that Newcastle 
Helicopters had “developed an innovative concept which would reduce the need for 
a land based alternative…would operate from agreed locations remote from 
shipping channels and residential areas… It would be suggested that the client 
have a strong community engagement plan to articulate how this concept will 
minimise any impacts on environmental and local amenity.”  

The assessment process for Aquatic Licences, mostly for events, was usually quite 
a straightforward and quick process handled entirely by OM Operations. Despite being 
for an unusual purpose, the approach taken was to treat it as a standard Aquatic 
Licence application for the operation of a barge in clearly nominated areas with an 
exclusion zone. The fact that helicopters would be landing and taking off was seen 
to be a quite separate regulatory issue that was the responsibility of CASA. 



 

 60 

It should be noted that PM Operationsand OM Operations, while seeing the Aquatic Licence 
application as straightforward, did recognise that the strong interest of the Deputy 
Premier as reported by T&I, as well as T&I’s direct interest, meant that this Aquatic 
Licence application could be of interest at least to Director Maritime and took initial 
steps to brief him. The initiative to take this action was sensible.  

However, the question must be asked as to why it was not recognised that a 
Briefing Note or other formal communication would be appropriate at an earlier 
stage. Surely this should have occurred when it was decided that development 
consent under the EP&A Act would not be necessary for a heliport, that an Aquatic 
Licence was to be the sole regulatory mechanism, and that management of this 
matter would move from MPP&I Branch to Operations Branch. 

If formal upward referral was not recognised as important earlier, surely this 
combination of developments in Maritime Division should have provided an obvious 
enough trigger for upward communication. It is particularly surprising and 
disappointing that such action was not initiated at that time by the Director 
Maritime’s most senior deputy, GM Maritime Planning, who was GM MPP&I Branch, had been 
fully aware of the proposal and all associated issues, and was handing over 
responsibility to PM Operations and OM Operations who held lower level management 
positions in Operations Branch. A/GM Operations, GM Operations’ role was not clear, 
but he appeared to have minimal involvement with an important matter being 
managed in his Branch that would have been expected to have attracted his 
awareness and demanded his attention. 

Neither Mr Middleton, nor CE RMS, Mr Duncan, had been formally advised or 
briefed at that time. Initiative, recognition of shared accountability, and the vital 
importance of communication are all particularly important expectations at more 
senior levels of management. None of the managers in Maritime Division who were 
involved with this process can be seen to have performed well against these 
criteria, and the more senior the level of management, the more serious the failing 
and its implications. There will be recommendations under Section 5.5 on matters 
of governance and communications. 

PM Operations' and OM Operations’ initiative to be the first managers to generate a Briefing 
Note should be acknowledged.  

T&I SP Officer’s input to the Briefing Note, which was one of her last before she left 
the project, also demonstrated that she fully recognised, and in fact appeared to 
highlight to RMS, the importance that she, on behalf of T&I, attached to proper 
process including navigation safety and “strong community engagement” to 
“minimise any impacts on environmental and local amenity.”  

T&I SP Officer’s recognition of the need to balance enthusiasm and apparent 
support for the proposal, with a demonstrated recognition of the importance of 
proper process, navigation safety, environmental impact and strong community 
engagement should be fully acknowledged as professional and appropriate. 
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5.2.10.5 Newcastle Helicopters  Aquatic Licence  Approved to be Issued, but 
Not Issued 

After receiving T&I SP Officer’s input, on 17 September , OM Operations approved the 
issuing of an Aquatic Licence to Newcastle Helicopters, but did not issue it.  

He advised Mr Guest verbally that the Aquatic Licence had been issued, but that 
he was unable to give it to him until some further steps had been completed. 

This is a strange combination of actions for OM Operations to have taken. If there were 
still steps to be completed, why had he signed it, and told the proponent it was 
signed, but that he was not able to collect it. It appeared that he felt he had to act, 
but could not complete the action, which generated both confusion and pressure. 

This combination of actions must be seen as ill-advised by OM Operations. It was 
understandably confusing and frustrating for Mr Guest, and this would inevitably 
lead to OM Operations placing pressure on himself while the Briefing Note was being 
prepared and responded to. While OM Operations said he sensed pressure from T&I, by 
taking these steps at this time, rather than easing the pressure, he must take 
responsibility for the time pressure he created, and for the fact that this sent the 
clear message to Mr Guest that all requirements for the Aquatic Licence had in OM 

Operations' view already been met.  

Regaining control of the process and of effective communication in RMS after this 
time and these unfortunate actions was always going to be highly problematic, if 
not impossible. Mr Guest had been told that his Aquatic Licence had been 
approved before Mr Middleton had been formally advised through a Briefing Note 
that was still being generated, and before Mr Duncan or the Minister had any 
knowledge of the issue. 

The pressure started to build three days later on 20 September when Mr Guest told 
OM Operations of the desirability of an Aquatic Licence being issued before Mr Guest 
met with the Deputy Premier. When T&I were told that an Aquatic Licence had 
been issued but not delivered, the meeting with the Deputy Premier was arranged 
for 9 October, by which time it was reasonably assumed that the Aquatic Licence 
would have been received by Newcastle Helicopters. 

5.2.10.6 Briefing Note and Maritime Operations Management Team Meeting 

Before OM Operations went on leave from 24 September  to 12 October, GM Operations 
told him that the Aquatic Licence was not yet to be issued pending the Briefing 
Note being sent to their Minister through the CE RMS. PM Operations told Mr Guest this, 
and later he sent an email saying; “Apologies James. Our original document to 
advise the director got knocked-back. Nothing to do with the Aquatic Licence.” Mr 
Guest would have reasonably found this confusing at best. 

On 26 September, Maritime Division requested a Briefing Note (BN) number from 
MEC. Presumably the plan initiated by PM Operations and OM Operations on 12 September 
for a Briefing Note to the Director Maritime had developed into a decision to send a 
Briefing Note to the CE RMS and the Minister.  
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The timing of the request for the BN is somewhat strange in that, on the following 
day, 27 September,  at the Maritime Operations Management Team meeting, 
PM Operations reported that a process was underway to issue an Aquatic Licence 
(AL) for the operation of a heliport on Sydney Harbour. He also said that Newcastle 
Helicopters was scheduled to meet with the Deputy Premier on 9 October . 
Maritime Director, Mr Middleton asked for more information on the status of the 
application and asked for an urgent BN for the CE RMS and the Minister, which 
needed to include all relevant background to the application and the process to be 
used to issue the Aquatic Licence.  

Following the meeting, Mr Middleton was told by GM Operations and PM Operationsthat the 
Aquatic Licence had been approved but not issued to Newcastle Helicopters. Mr 
Middleton directed that the Aquatic Licence was not to be issued pending the 
urgent BN being seen by the CE RMS and the Minister. 

5.2.10.7 Acknowledgement and Criticism of Director Maritime Actions 

All of these actions taken by Mr Middleton were understandable, and should be 
acknowledged as being appropriate in the circumstances. However, it is seen as 
surprising and disappointing that further actions were not taken at this time when 
he became aware how far the process had progressed without his knowledge, or 
that of his CE and Minister.  

In addition to requesting an urgent BN, it is surprising and unfortunate that he did 
not immediately call for a meeting of all the Maritime managers who had been 
involved in the process to that point, so that he could be directly briefed in some 
detail on what had happened to date, to ask why he had not been kept informed, 
and to direct that he wanted to be kept fully informed from that time.  

Maritime Division at Rozelle is not a big place, and arranging such a meeting on 
that day would not have been difficult for the Director, and would have sent a clear 
message about a non-negotiable requirement for accountability, and timely, open 
communication. To not act in this way reflected a similar disconnection to that of 
other managers from what was happening, and a failure to take control. 

The second expectation would have been that he would be absolutely clear at this 
meeting of his expectations about the conditions necessary before the Aquatic 
Licence could be issued, if at all. It would then be expected that these verbal 
directions would be confirmed in writing and delivered on the same day. 

The third, and perhaps most disappointing matter for a senior executive, was his 
failure to immediately and directly notify his immediate manager, the CE RMS, 
even briefly by email or phone, that there was a proposal for a heliport and that a 
BN was being prepared. The CE did not learn of the issue for another three weeks.  

These delays in communication with the CE RMS were totally unacceptable, 
especially given Mr Duncan’s “no surprises” expectations, and ample opportunity. 
Mr Middleton apparently had the perspective and judgement to recognise the 
significance and potential risks that led him to request an urgent BN. So it is 
disappointing and difficult to understand why he was not more decisive in his 
actions, communications and recognition of the importance of accountability.  
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Again, there will be recommendations in Section 5.6 on governance and 
communication.  

5.2.10.8 Aquatic Licence Delayed and BN Reaches CE RMS 

On 15 October, OM Operations returned from leave and was told by GM Operations 
to hold off providing the Aquatic Licence until the processes outlined in the BN 
were met, and on 16 October , the BN was sent to the CE RMS, Peter Duncan. 
Then on 17 October , Mr Duncan, reviewed the draft BN, which was his first 
notification of the heliport proposal, and immediately expressed serious concern as 
to why RMS would issue the Aquatic Licence without prior broad consultation. He 
returned the BN unsigned, with a note that he wanted to discuss the matter 
urgently with A/Director Maritime, A/Director Maritime and with Director, Tony 
Middleton.  

On the same date, October 17 , Mr Middleton asked A/GM Operations, GM Operations
to check the status of the Aquatic Licence application with OM Operations, with whom he 
met immediately. OM Operations told GM Operations that the Licence had been issued, 
having been signed on 17 September, but not delivered. GM Operations directed that 
the Aquatic Licence was not to be provided to the applicant before the Minister was 
advised.  

Clearly Mr Duncan’s immediate concerns, especially about the need for wide 
consultation, quickly led to a raised awareness in Maritime Division of the 
importance of the situation and the need for prompt action to provide information, 
and to at least delay the process while the CE RMS and the Minister were briefed.  

In response to his request on 17 October, OM Operations received advice the following 
day for the BN from Snr Enviro Specialist in RMS Environmental Branch on the 
planning regime, but the advice does not seem to have been given serious 
consideration as it was apparently not seen as particularly relevant to the Harbour, 
and certainly did not change OM Operations' view. 

5.2.10.9 Harbour Master Approves Locations and Shared Responsibilities 

On 19 October  Mr Guest met with the Harbour Master and Deputy Harbour Master 
about locations and conditions and verbal approval was given by the Harbour 
Master to operate the barge in specified, confined areas of Sydney Harbour.  

The Harbour Master and Deputy Harbour Master were also aware through T&I of 
the support from the Deputy Premier and wanted to be responsive, while ensuring 
navigation safety clear of shipping lanes. As with RMS, the Harbour Master did not 
appear to see the operation of helicopters from a barge as a matter that was in any 
way their responsibility, beyond ensuring that with warnings it would have no 
impact on safety or shipping movements. This is a further reflection of an agency 
sensing some pressure to cooperate and to make decisions as soon as possible, 
but being concerned to regulate properly in the interests of navigation safety.  

The Harbour Master and RMS share responsibility for navigation safety and other 
matters on Sydney Harbour under the auspices of the Marine Safety Act (MS Act) 
and Marine Safety Regulation (MS Reg).  
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While they attempt to work cooperatively, there appears to be a lack of clarity about 
the scope of each agency’s responsibility. Any lack of clarity in relation to maritime 
safety needs to be addressed and clarified as soon as possible. 

5.2.10.10 Progress of the BN and the Aquatic Licence approval processes 

Later on 19 October , the revised BN was signed by OM Operations and approved by 
GM Operations, and on Tuesday 23 October , the revised BN was signed by Mr 
Middleton and sent to the CE RMS. Mr Middleton also provided a memo advising 
that despite what was stated in the previous version of the BN, the Aquatic Licence 
had not been issued to Newcastle Helicopters. 

On 24 October , Newcastle Helicopters wrote to North Sydney, City of Sydney, 
Mosman and Woollahra Councils advising them of the proposed heliport, and sent 
an email to OM Operations', copied to SPC Deputy HM(Sydney Ports) and T&I A/Snr Manager(T&I) 
advising that the notification letters had been sent and attaching copies. 

It should be noted, as pointed out by Councils, that they receive dozens of 
proposals from proponents, and that in the absence of at least parallel contact from 
Maritime Division, it is not surprising that the significance of the letter was not 
identified by three Councils in the time available before the decision to issue the 
licence was made. Three Council date stamps showed that the letter was received 
on 29 October, with no contact made by RMS to draw their attention to it.  

Points made by North Sydney Council which were seen by the Reviewer to be valid 
were: it would normally be expected that a letter of notification would be sent by an 
agency (RMS) rather than a proponent; stating that the proposal was confidential 
was unusual and confusing as the point of the letter would be to initiate 
consultation with residents; there should be a minimum of three weeks, and 
preferably longer, lead time from the time of contact by an agency to enable 
Councils to plan and take necessary action; and finally that it seemed inappropriate 
to Council for Maritime Division (or RMS) in this instance to appear to step back 
from control of the process of consultation, or even involvement in the process, for 
which they were responsible as the regulators.  

Representatives of Councils expressed concerns to the Reviewer about RMS’ lack 
of communication with them, and about consultation and assessment processes. 
One described Maritime processes and culture as ‘archaic’ and inward looking. 

The process used for the upgrading of the Neutral Bay Ferry wharf was identified 
by North Sydney Council as an excellent example of consultation, with RMS 
working cooperatively with Council, and being seen as a model for the future. 

On 25 October , formal advice was received from the Harbour Master’s office 
indicating the approved areas of operation, and on the same day PM Operations advised 
the Maritime Operations Branch Management Team of the Harbour Master’s 
support for the proposal. Minutes of this Maritime Operations Branch meeting 
indicate that Mr Middleton said that the Aquatic Licence should not be issued until 
ready to proceed.  

Also on 25 October , Mr Duncan signed the revised BN to the Minister.  
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The BN recommended that he note that RMS had received an application for an 
Aquatic Licence from Newcastle Helicopters to operate a mobile heliport on 
Sydney Harbour, and advising him of the process to be followed by RMS prior to 
the issuing of an Aquatic Licence. 

The process leading to issuing the Aquatic Licence was obviously continuing to 
build momentum and pressure to act, but no actions were taken by Director 
Maritime to either clearly put the process on hold pending his specific agreement to 
proceed, or to allow it to proceed in the normal way for an Aquatic Licence. This 
apparent indecision and lack of clarity about specific triggers for final approval was 
always going to lead to growing time pressures to complete the process without a 
clear approval process.  

The impression that seemed to be given was that the process needed to pause for 
the Minister to be aware that it was happening, but nothing clear and concrete was 
ever done to stop the process, pending a specific mechanism for approval to 
proceed to issue the Licence. It would have been quite unreasonable to expect the 
Minister to either effectively approve the Aquatic Licence or to stop it, when it was 
only ever recommended that he note an application and a process, and the 
delegation rested in Maritime Division with OM Operations. 

5.2.10.11 Briefing Note Systems and Processes 

It is not proposed to comment in any detail here about what was a series of quite 
serious problems with systems in the allocation of BN numbers, and the effective 
tracking of BNs, including version control. Suffice to note that the failings were 
serious and require early and specific attention in relation to the roles of both 
people and technology. 

A recommendation will be offered later in this Section of the Report.   

5.2.10.12 Final Stages of the First Briefing Note  

Between 30 October  and 7 November OM Operations said he received a number of 
phone calls from Mr Guest, and from T&I A/Snr Manager at T&I, wanting to know when the 
Aquatic Licence would be issued to NH. 

On 31 October , OM Operations said he spoke informally with Departmental Liaison 
Officer (DLO) Roads and Ports DLO, in his Minister’s Office about the Newcastle Helicopters 
proposal and application for an Aquatic Licence. OM Operations had asked him if he had 
seen a Briefing Note to his Minister on the subject, and Roads and Ports DLO, recognising 
some urgency, made enquiries about the location of the BN. On 1 November , the 
BN as signed by CE RMS on 25 October was sent to Minister’s Office.  

5.2.11 Commentary on Aquatic Licence Issued to Newcastle Helicopters 
(Reference 3.11) 

On 5 November , James Guest sent an email to OM Operations with another enquiry 
as to when the AL would be issued. On 6 November , the Minister signed the BN to 
‘Note’ the briefing.  
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On 7 November ,Roads and Ports DLO,the DLO in the Minister’s Office, apparently attempting 
to assist with communication, sent an email to OM Operations informally informing him 
that the Minister had seen the BN, and attached a copy of the signed BN. 

The pressure had continued to build, and the only stated reason for the process of 
issuing the Aquatic Licence to be put on hold was the need for the CE and Minister 
to be aware of what was happening and to note the process. Both the CE RMS 
and Minister would have reasonably expected that, having noted the information, 
that a thorough process would have taken some time to complete. But in the 
absence of other specific directives, the fact of the CE RMS and Minister having 
signed the BN was interpreted as a very important trigger to proceed, as long as 
the requirements that had been outlined in the BN had been met. 

On 7 November  OM Operations forwarded the email from Roads and Ports DLO,with a copy of 
the signed BN, to GM MPP&I Branch, GM Maritime Planning. On 8 November  MEC, RMS 
received a copy of the signed Briefing Note.  

On 8 November , OM Operations sought confirmation from GM Maritime Planning in relation to 
planning requirements for the proposed heliport, and later on 8 November, GM 
Maritime Planning asked PI Planner to draft an email in reply to OM Operations' request.  

At 11.01am on 8 November, GM Maritime Planning sent OM Operations an email that stated that the 
NH proposal “was not considered to constitute ‘development’ or an ‘activity’ under 
the EP&A Act”, and noted that legal advice had been received that supported this 
view, so that assessment under the EP&A Act was not required.  

GM Maritime Planning’s email stated that MPP&I Branch “did not have an approval role with 
respect to the aquatic licence and therefore raised no objection to the issuing of the 
licence”. Within minutes of receiving this email, at 11.35am, OM Operations issued the 
Aquatic Licence, and sent a letter confirming this to James Guest. 

While OM Operations had not received notification that the Minister had signed the BN 
through the usual channels he had seen a copy of the signed BN. With this, and 
the email from GM Maritime Planning, there is little doubt that, though he was feeling significant 
pressure, he believed all the matters outlined in the Briefing Note, and other 
necessary requirements, had been met.  

Despite feeling pressure to make a decision and his belief that all necessary 
requirements had been met, with all that had happened and been said by GM 
Operations and Mr Middleton, OM Operations should have directly or indirectly checked 
with Mr Middleton before issuing the Licence. This was a serious error of 
judgement. It is, however, unfortunate that scope for this error of judgement was in 
part enabled through inadequate direct communication and the absence of a clear 
and specific mechanism to be followed before issuing the Aquatic Licence. 

5.2.12 Commentary on Developments subsequent to the issuing of the 
Aquatic Licence (Reference 3.12) 

Later on 8 November, James Guest sent an email to Deputy Harbour Master, 
SPC Deputy HM advising that the Aquatic Licence had been issued and that 
Newcastle Helicopters planned commencement sometime in December. 
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On 12 November , Mr Guest wrote to GM Maritime Planning informing him that he had received 
formal approval, and that he appreciated the assistance and positivity from all 
involved. GM Maritime Planning responded by email to Mr Guest, copied to Mr Middleton and 
OM Operations, wishing him the best with his venture. This was the first time Mr 
Middleton became aware that the proposal had been approved and the Aquatic 
Licence had been issued. So he initiated written enquiries as to whether the 
Minister had noted the BN, sought confirmation that the Aquatic Licence had been 
issued, and if so, how the requirements outlined in the Briefing Note had been met. 

Evidently, communication within Maritime after the Aquatic Licence was issued 
continued in the unsatisfactory way that it had before. Though he was well aware 
that Mr Middleton,GM Operations and PM Opertaions were interested, OM Operations had still not 
communicated in writing up the management line through Operations Branch about 
what action he had taken, nor had he directly informed Mr Middleton. It was only GM 
Maritime Planning’s reply to Mr Guest, which he sensibly copied to Mr Middleton, that drew his 
attention to the status of the Aquatic Licence.  

It is also interesting to note that Mr Guest wrote to GM Maritime Planning, who he had dealt 
with quite early in the process, but who was in another Branch, rather than with 
A/GM Operations, GM Operations. GM Operations seemed to play a very minor role in 
what would have been expected to be a matter requiring full awareness and active 
management overview. Mr Middleton was apparently virtually invisible to Mr Guest. 

Then, when Mr Middleton did become aware, his communication was indirect 
through a further written process, rather than asking to see OM Operations and his two 
levels of managers in Operations Branch and requiring an immediate explanation. 
Managers seemed to circle around important issues and not want to interfere, or to 
have anyone interfere with what they saw as their responsibilities. This is further 
evidence of a closed culture within Maritime Division, and one of many examples of 
reluctance to seek advice or to communicate outside the Division.  

There are layers of managers in Maritime Division, most of whom appeared to be 
reluctant to manage or ‘interfere’ with those for whom they had accountability to 
manage, or even to communicate directly with them on an important issue such as 
assessing a proposal for a heliport. In relation to the heliport, this reluctance to take 
shared or even specific management accountability for assessment and decision-
making for an obviously complex and important proposal appeared to be the case 
both within and across Divisional Branches. This situation was combined with 
delegations for important decisions, including the assessment and issuing of 
Aquatic Licences under the MS Act being exercised on behalf of the Minister 
through by an officer in the fourth layer of management in Maritime.  

These were clearly important factors in the loss of appropriate management 
oversight and control in relation to such a significant issue. It was not clear during 
interviews with various Maritime managers whether the reason for their apparent 
disengagement from the management of this proposal was that they saw it as ‘hot’, 
complicated, and because of the reported strong interest from the Deputy Premier, 
they did not want to be seen as ‘blocking’ it, and hence they wanted to be as far 
away from it as possible. Some said to both the Reviewer and the Proponent when 
they first saw the proposal that they doubted it would ever ‘get up’. A common 
theme with this response was that they expected someone would probably say no.  
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The other possible reason for apparent disengagement in the mid to later stages 
was that they simply saw this as another straightforward application for an Aquatic 
Licence for a moving barge, and that the involvement of helicopters was not within 
their regulatory responsibility. It should be noted that this kind of quite narrow view 
was evident in most areas of government.  

However, when the Director Maritime, and finally the CE RMS, became fully aware 
and obviously concerned, most Maritime managers apparently still failed to see the 
importance of actively managing the issue. Whether managers deliberately wanted 
to distance themselves, or simply did not become fully engaged, neither possibility 
would reflect well on management accountability and performance.  

Most Maritime Division managers unfortunately often appeared to be spectators 
who had missed, or arrived late for an important event that was happening nearby. 
Action on governance, communication and the culture of separation in the Division 
is of pressing importance, and recommendations are offered in Section 5.6. 

5.2.12.1 ‘Letter of Comfort’ 

On 13 November , there was a request from Mr Guest for ‘a letter of comfort’, 
mainly for his bank, but also for himself. OM Operations agreed to provide this. The letter 
stated that the Aquatic Licence would be renewable annually, subject to meeting 
the prescribed conditions. He further stated that as this was a unique activity, only 
one Licence would be issued for Sydney Harbour.  

OM Operationsdoes not appear to have given the writing of this letter, and the potential 
significance of its contents, a great deal of thought. He was obviously mainly 
motivated by wanting to be responsive and helpful to a client who had had to wait a 
long time to receive the Aquatic Licence that both knew had been signed several 
weeks earlier.  

Despite this good intent, it is surprising and disappointing, especially in light of all 
that had gone before, that OM Operations did not refer this request from Mr Guest 
upwards, at least to his A/GM, if not to Mr Middleton. This was a very serious error 
of judgement, for which OM Operations must carry full responsibility. Mr Middleton was 
not aware that this letter had been sent. 

The timing of sending this letter should, however, be noted as the day after Mr 
Middleton became aware that OM Operations had issued the Aquatic Licence. Had Mr 
Middleton met with OM Operations and others immediately after becoming aware of the 
Aquatic Licence being issued to express his view directly, it is quite possible that 
OM Operations may well have raised this request from Mr Guest. In any case, it is surely 
likely, in light of the feedback OM Operations would have received had they met, that he 
would have considered upward referral before writing and sending the letter.  

5.2.12.2 Written Questions from and Answers to Director Marit ime 

The following day, on 14 November , Mr Middleton finally saw a copy of the signed 
BN accessed through usual channels from MEC.  
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He then sent an email to OM Operations to ask for a note by close of business 
outlining the process he had used to issue the Aquatic Licence. He was asked 
specifically to comment on the outcome of points 1 (environmental assessment) 
and 3 (consultation with local councils). He was also asked whether it was correct 
that the issuing of the Aquatic Licence was to be announced that week by the 
Deputy Premier, and when flights would begin. 

On 15 November , PM Operations delivered a memorandum to Mr Middleton 
answering all questions. He attached a copy of the letter sent to Councils by 
Newcastle Helicopters, and stated that there had been no response from Councils. 
The 8 November email from GM Maritime Planning to OM Operations was also attached. He 
also advised that the Deputy Premier’s announcement about the issuing of the 
Licence was scheduled for 20 November, and attached the proposed Media 
Release. The memorandum also stated that there was no firm date for 
commencement of operations.  

Mr Middleton was again attempting to catch up in writing with what had happened, 
and was about to happen. Requesting and receiving important information in 
writing is entirely appropriate. However, when there has been an evident loss of 
management control and events are unfolding quickly, it would have been 
expected that urgent face-to-face meetings would have also been arranged.  

Written communication was then used again on 19 November,  when Mr Middleton 
sent an email to Peter Duncan, attaching a copy of the BN signed by the Minister. 

5.2.12.3 Deputy Premier’s Media Release 

On 20 November, the Deputy Premier’s Media Release was issued, and there was 
quite positive media coverage in relation to economic and tourism benefits. 

Mr Guest continued to communicate and meet with various people in government, 
with the ongoing assistance of T&I, to continue to make necessary arrangements 
to enable operations of the heliport to begin.  

5.2.12.4 More System and Version Problems with Second Briefing Note 

On 20 November, Mr Middleton’s office emailed a copy of Maritime’s draft Heliport 
Briefing Note to Mr Duncan’s office. The purpose of this BN was to outline to the 
CE RMS and Minister the process taken to approve the Aquatic Licence. This 
original 20 November draft of the BN was the version that was eventually signed by 
Peter Duncan and forwarded to the Minister. 

On 21 November, an updated BN from that emailed to Mr Duncan’s office was 
provided by Maritime to MEC, and MEC sent an email to RMS General Counsel, 
Christine Lithgow with a request for Legal Branch to review the updated Briefing 
Note as requested by Mr Middleton. On 22 November, after a very tight deadline 
for turn around, Ms Lithgow provided Legal Branch’s marked-up amendments to 
the 21 November version of the BN to MEC. This was expected to be the final 
version in terms of any substantive changes. The essence of the advice from Legal 
Branch, that was not conveyed, was that development consent would be required. 
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Without going into detail here, as this is covered in some detail in Section 3.12, 
there appear to have been three versions of the BN, and due to complex 
numbering, technology, version control, and other systems issues, the first, rather 
than the final version of the BN, which included Maritime Division updates and 
Legal Branch input, was signed by the CE and sent to the Minister. 

There were unacceptable problems with systems and version control in relation to 
both BNs for the CE RMS and Minister, which added further to confusion and 
disconnection on the heliport issue between Maritime, RMS and the Minister. 

These communications and systems are the principal responsibility of MEC who 
must take some responsibility for these errors. However, it should also be noted 
and acknowledged that there were some direct personal communications outside 
the system, and that systems errors of this kind are unusual, if not rare in MEC. It is 
most unfortunate that they happened, with both BNs, on this very important issue. 

Recommendations in relation to BN systems are included in Section 5.6. 

5.2.12.5 Additional Communications and Inputs 

It is interesting to note that a number of the communications with Branches and 
agencies that would have been expected to have been initiated soon after the 
beginning of the process, or at latest before the Aquatic Licence was issued, began 
at this time. 

By 21 November , obviously concerns had arisen about the impact of noise from 
the heliport, and there was correspondence between Tony Middleton, GM 
Operations, and RMS Legal Counsel, Legal Counsel2 in relation to noise regulation. 

On 23 November, an email was sent from PM Operations to CASA Syd Regional Mgr
(CASA) seeking CASA’s views on the heliport proposal, and on the same date, 23 
November, PM Operations sent an email to Air Traffic Manager (Air Services Australia) 
seeking ASA’s views on the heliport proposal. 

On 25 November , in response to a request from the CE RMS, an email was sent 
by Mr Middleton outlining the actions he had initiated to deal with issues arising 
from the heliport Aquatic Licence approval, and attached draft terms of reference 
for a Maritime Division review of Aquatic Licence processes.  

Not surprisingly, other interested business and operators also began to make 
contact to enquire about approval processes. 

On 26 November, GM Maritime Planning received an email from Sydney Seaplanes 
based at Rose Bay enquiring about the approval of the Newcastle Helicopters 
heliport, and GM Maritime Planning forwarded this email to Mr Middleton. On the same date 
there was an enquiry from Helicopter Company saying that they would like to begin the 
process of gaining approval for a Helicopter Landing Zone vessel on the Harbour. 

On 27 November,  GM  Operations wrote to Manager CO, Principal 
Manager, Commercial Vessels Unit asking about survey requirements for a floating 
helipad. This enquiry apparently arose in part at least from the email from Sydney 
Seaplanes. The commercial vessel survey was a condition of the Aquatic Licence.  
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On 28 November, there were discussions and correspondence between OM Op- 
erations, PM Operations and the Deputy Harbour Master about the need to define the 
operational areas and procedures for the barge and for helicopter operations. GM 
Operations provided correspondence about operational areas and procedures to Mr 
Middleton, including a proposal for a ‘Notice to Mariners’ to be published by 
Sydney Ports. Mr Middleton forwarded this correspondence toRoads and Ports DLO in the 
Minister’s Office. 

Clearly, by this time, the need for communication with the CE RMS and the 
Minister’s Office was understood. 

On 29 November, James Guest and OM Operationsmet with representatives from 
three of the four Councils which had been written to by Newcastle Helicopters 
notifying them of plans for the heliport just prior to the issuing of the Aquatic 
Licence. They met with representatives of Mosman, North Sydney and Woollahra 
Councils. 

On 30 November, James Guest provided a “property buffer map” to Councils 
outlining proposed operational areas, and on 3 December, James Guest provided 
Newcastle Helicopters’ ‘Floating Heliport Management Plan’ to the four Councils, 
including City of Sydney. 

Other than the issues of perceived time pressures and strict confidentiality, it is 
difficult to understand why the meetings with Councils and other meetings 
summarised above and below were not foreseen or identified much earlier to be 
important pre-requisites to any approval for the operation of a heliport from a 
moving barge. It is expected that very limited direct contact by Maritime Division 
with specialists outside the Division would be one explanation.  

Apparently Maritime Division policy management specialists in TfNSW, some of 
whom had previously worked together with Maritime Division managers in the 
previous Maritime NSW, were never contacted. Even if this matter was seen as 
principally an operational matter to be properly dealt with in RMS, for such an 
unusual and complex proposal, there could have been benefit in at least 
communicating with their former colleagues in TfNSW and seeking advice. 

5.2.12.6 Further Meetings and Briefings 

On 3 December, Tony Middleton forwarded the ‘Notice to Mariners No 20’ to Roads and

Ports DLO in the Minister’s Office and informed him that RMS was not expecting 
helicopter operations to start until January.  

On 7 December, in response to a request from TfNSW, RMS responded directly to 
the Minister’s Office, sending two important documents. The first was the 20 
November incorrect earlier version of the BN that was signed by Peter Duncan on 
7 December, and also a copy of the final 21 November correct version of the BN, 
which included input from Legal Branch.  

On 11 December, James Guest provided specifications for an initial proposed 
barge to RMS Survey Branch ahead of a meeting planned for 17 December. 
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On 13 December, Mr Guest, T&I A/Snr Manager and OM Operations met with NSW National 
Parks and Wildlife Service (NPWS), to discuss plans for operations of the heliport 
which would be located in the vicinity of properties that were their responsibility.  

On 17 December, there was a meeting including James Guest, ISM Operations
from Maritime, RMS, and A/M Operations, Acting Manager Commercial 
Operations RMS to determine the approach to the survey for the heliport barge. A/M
Operations noted that it was anticipated that the further construction and approval 
process for the barge would not be completed prior to mid-January. 

5.2.12.7 Public Meeting Attended by Newcastle Helicopters in North Sydney 
and Subsequent Developments 

On 17 December, Newcastle Helicopters attended a Public Meeting at North 
Sydney Council Offices to explain their plans for the heliport and to respond to 
questions and comments.  

The proponents faced an angry response from most residents and other attendees. 
This was an obvious major turning point, when Newcastle Helicopters became 
acutely and directly aware of the anger that their approved proposal had 
generated. While the proponents no doubt genuinely believed they had followed all 
the processes that government had asked of them, at least one Council and the 
public felt acutely that they had been ignored and treated disrespectfully by not 
being consulted. They also realised that the fury was directed not only at RMS, 
who had issued the Aquatic Licence without what they saw as essential 
consultation, but also at them, as the operators of the heliport. 

On 18 December, there was high profile media coverage following the North 
Sydney public meeting, including an article with the headline “Outrage as floating 
helipad gives harbour suburbs sinking feeling’ published by the Sydney Morning 
Herald (SMH). Unlike the initial positive media coverage, this time the coverage 
was critical, reflecting the mood at the “explosive meeting”. 

On 19 December, highly critical media coverage continued and on this date the 
Federal Member for Wentworth, Malcolm Turnbull published an article on his 
website with the headline “Harbour Helipad Decision Is A Disgrace” which was 
highly critical of RMS and the approval process, with a strong focus of criticism 
being the complete lack of public consultation. He was quoted in the Sydney 
Morning Herald (SMH) as saying that the decision by RMS was “reckless and 
undemocratic”.  

Strong criticism, concerns and public anger about process and lack of public 
consultation were consistent themes that were reflected widely in the media during 
this week. A public protest meeting was planned for the Saturday morning prior to 
Christmas, on 22 December at McMahons Point at which it was expected that an 
ongoing protest group to be called ‘Save Sydney Harbour’ would be formed. 

After intense media coverage, with public and high-profile attacks on the process 
and the decision, NSW Government clearly decided that they had to act to attempt 
to address the powerful tide of criticism.  
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On 19 December, a Media Statement was released by the Deputy Premier, jointly 
with the Minister for Roads and Ports, stating that the Licence was only for twelve 
months and was effectively a trial.  

This action also had impact on the expectations of Newcastle Helicopters that they 
had drawn from discussions and particularly from OM Operations' ‘letter of comfort’. 

On 19 December, Mr Guest said that following media coverage of the Ministerial 
Statement, he telephoned GM Maritime Planning at Maritime to express serious concern 
about the Aquatic Licence being referred to as ‘a trial’. Mr Guest said he saw this 
Statement as a ‘back flip’ on undertakings he had been given. 

It should, however, be noted that this was not only a serious problem for 
Government, and particularly for RMS, but also for Newcastle Helicopters. 
Irrespective of the actions of Government in releasing the media statement, with 
such intense and growing public anger and high-level support for public action to 
stop the heliport, their plans to move ahead at this time were at least very seriously 
damaged. This was without a doubt a serious shared problem for both Newcastle 
Helicopters and RMS. 

On 19 December, Mr Guest met with Mr Duncan and GM Maritime Planning in what was 
described by Mr Guest as a quite positive meeting to discuss future options for 
both Newcastle Helicopters and RMS in response to what appeared to be 
mounting public criticism of both RMS and Newcastle Helicopters. 

It is highly likely that there was recognition at this meeting of the further damage 
that would be done to Newcastle Helicopters and RMS if either, or both, Newcastle 
Helicopters and RMS did not take some form of decisive action prior to the next 
public meeting planned for 22 December. 

On 21 December, the day before the planned protest meeting, there was a 
decision by Newcastle Helicopters to issue a Media Release stating that plans for 
the heliport were being put on hold.  

On 22 December, it was reported by SMH that about a hundred opponents of the 
heliport met at McMahons Point and established a “high-powered group” called the 
‘Friends of Sydney Harbour’. The group was reported to include Malcolm Turnbull, 
Ian Kiernan, North Sydney Mayor, Jilly Gibson, “and many lawyers”. 

On 23 December,  the SMH in an article with the headline ‘No-fly zone: helipad 
plan grounded’ reported that there had been “a storm of criticism”, and quoted 
Newcastle Helicopters as stating; “Effective immediately, Newcastle Helicopters 
has put the project of the Sydney Harbour Floating Heliport on hold until further 
notice, in order to consider the feasibility of the operation going forward.” 

The SMH further quoted Newcastle Helicopters as stating; It is Newcastle 
Helicopters’ intention to address the relevant concerns….with thoroughly 
considered and accurate information, and is taking the appropriate steps to do so.” 

This continues to be the status of the project at the time of writing this Report. 
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It was decided that an independent Review was required, with a Report to the CE 
RMS.  

Anything less than an independent and thorough review was unlikely to have been 
seen to be satisfactory in light of the intense public criticisms, in addition to serious 
concerns from the Minister and CE RMS. As agreed and expected, there have 
been no impediments to this review being conducted in a totally independent and 
appropriately detailed manner. 

On 8 January , Peter Duncan met with Peter Loxton to discuss a proposal for an 
Independent Review in relation to the heliport issue. Draft Terms of Reference 
were agreed on 10 January , an agreement was signed, and initial work on the 
Review began.  

On 18 January , Mr Duncan wrote a number of letters to Directors General and 
Chief Executives of a number of government agencies, advising them about the 
Review and seeking their co-operation, with attached the Terms of Reference for 
the Review. 

5.2.12.8 Reviewer’s Summary of Commentary and Recommendations on 
Sequence of Events 

It is pleasing that there has been full cooperation with the Reviewer from everyone 
interviewed, at least once, in Maritime Division, RMS, other NSW and 
Commonwealth agencies, and the proponents, Mr Guest and Mr Campbell. 

It should be noted that all interviews in this Review were quite searching, and may 
have been uncomfortable at times for those being interviewed at length. Also, 
some comments in this report are quite strongly critical of individual managers. It 
must be stressed that none of these actions in the interviews and the Report have 
been intended to be in any way personal. It has been seen by the Reviewer to be 
essential to gain a true, deep, independent understanding of, and then to report on, 
what happened, when and, if possible, why. The commentary, conclusions and 
recommendations are solely the Reviewer’s, and are intended only for the 
consideration of the CE RMS.  

5.3 Consideration of Legislation and Regulation 

5.3.1 Overview 

The extent to which advice was sought and consideration was given to legislation 
through the process of considering the Newcastle Helicopters’ proposal for a 
heliport on the Harbour was a very important factor in the outcomes of the process. 
 
Decisions were made by Maritime Division about relevant legislation at quite early 
stages of the process of considering this unusual and evolving proposal, and with 
apparently very little external testing or specialist advice about the most 
appropriate legislation. This in turn appeared to lead from an initial, qualified view, 
to a firm and apparently unwavering planning pathway. 
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In summary, in the first two meetings involving Newcastle Helicopters (NH) and 
Maritime Division (MD) of Roads and Maritime Services (RMS), with Trade and 
Investment (T&I) in attendance, the most likely regulatory planning instrument was 
seen to be Part 4 of the EP&A Act.  
A main factor in forming this view seemed to be the fact that in the initial concept, 
the proposal included a fixed, floating pontoon to be used as a heliport.  
 
Further factors appeared to lead to this proposal being seen as a ‘development’, 
meaning assessment under Part 4 of the EP&A Act, rather than an ‘activity’, which 
would mean that no development consent process would be required. The 
preference of RMS at this time was for this proposed development to be located 
within the designated Aviation Zone at Rose Bay.  
 
RMS indicated quite openly to NH that, based on previous experience, pursuing 
development consent under Part 4 of the EP&A Act for a heliport facility in the 
Aviation Zone at Rose Bay would be likely to be both controversial and 
problematic.  
 
There is little doubt that awareness of these serious challenges posed by the 
apparent process necessary to gain approval, combined with an unproductive 
meeting with Sydney Seaplanes at Rose Bay, led Newcastle Helicopters (NH) to 
pursue another option to achieve their primary goal of a heliport on the Harbour, 
which would require a less complex and difficult planning approval process. 
 
When the Newcastle Helicopters proposal developed from floating and fixed to 
floating and moving, the views of Maritime Division again appeared to form quite 
quickly, with only minimal legal advice in response to a view that was obviously 
already quite clearly formed. 
 
So the views of Maritime Division that began with the quite firm conclusion that the 
proposal would constitute ‘development’ requiring development consent under Part 
4 of the EP&A Act, shifted quite quickly with the proposal change from ‘fixed’ to 
‘moving’ to an equally firm view that the proposal would not be a development, and 
would therefore not require development consent. While this view was qualified 
early, detailed legal advice was never sought, nor was specialist advice ever 
sought from either Planning NSW or from Transport for NSW (TfNSW). 
 
This level of certainty, which was arrived at early and barely ever tested externally, 
led Maritime and Newcastle Helicopters down a planning path towards an Aquatic 
Licence (AL) only. This decision, which was arrived at in July, was again confirmed 
on the day the Aquatic Licence was finally issued on 8 November . Newcastle 
Helicopters simply followed a path decided by Maritime Division. 
 
It is quite extraordinary that no one at Maritime who was aware of the unusual 
nature of the heliport proposal as it developed and was assessed over several 
months asked to see, or to further test, the minimal legal advice that had been 
provided, or to seek the advice of planning experts in Planning NSW or at least that 
of their former Maritime colleagues in TfNSW. 
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This is not to suggest at this point that there would definitely have been a different 
outcome, but at least it would be expected that more rigorous examination from 
beyond Maritime Division would at least have demonstrated the fact that this was 
not a simple, straightforward legislative matter that could be quickly and easily 
resolved with certainty.  
The process of this Review has established that this is a complex matter, capable 
of a variety of interpretations, and demanding thorough consideration of the 
legislation and of specialist legal and planning advice. 
 
The broad conclusion of this Reviewer after many years of experience of working 
with legislation, many hours of research, many hours of interviews, and 
considerable legal and planning discussion and advice from several experienced 
people, is that there is a conclusion that is probably correct, but not definitely so.  
 
Recommendation 5: Any proposals received by Maritime Division of RMS that are 
of an unusual nature, are likely to be of significant Government and/or public 
interest, and may require an exclusion zone, should be referred upwards to the 
Director Maritime to ensure appropriate processes of consideration and input of 
advice. 
 
It is not proposed to restate what is outlined in Section 4 of this Report, but it will 
draw heavily upon components of it, and commentary in this Section should be 
read in conjunction with Section 4, and will follow a similar sequence of coverage. 
 
This Section includes relevant commentary on all legislation and regulation 
outlined in Section 4. However, almost all commentary in this section will focus on 
the EP&A Act. It will also draw attention to the suggestion that there needs to be 
consideration of appropriate processes where RMS approvals of Licence 
applications, because of the nature of Sydney Harbour, are likely to provide 
competitive advantage, or even effective exclusivity, to commercial operators. The 
issue of Unsolicited Proposals will also be raised. 

5.3.2 Commentary on the EP&A Act (Reference Section 4.2, 4.6 and 4.7) 
 
It is not proposed to restate here the reasons outlined in Section 4 as to why the 
following approach is preferred to first considering certainty of alignment with EPIs.  
 
In considering application to the heliport proposal, it is first important to note 
definitions in the EP&A Act, key elements of which include: 
 
 ‘Land’  is defined to include: (b) a bay, inlet, lagoon, lake or body of water, whether 
inland or not and whether tidal or non-tidal 

‘Development’ is defined to mean: (a) the use of land 
 
‘Activity’ is defined in similar terms to ‘development’ to mean: (a) the use of land  

It is clear from the definitions above that a proposal is not excluded as a 
development (or activity) for the purposes of the Act, by the fact of it being 
undertaken on Sydney Harbour.  
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A moving barge appeared to be a major consideration by Maritime Division in 
relation to deciding if this was a ‘use of land’. 

The nature and scale of the proposed undertaking indicates the likelihood of 
‘development’ or ‘activity’ for the purposes of the Act. There have been a number of 
cases that have considered whether a proposed undertaking constitutes a 
development or an activity under the EP&A Act. The decisions state that it is a 
question of fact and degree. The specific details of any proposal need to be 
carefully considered in terms of factors such as nature, scale, location and potential 
impact.  

If a proposal is considered to be a ‘development’ or ‘activity’ for the purposes of the 
Act, then the relevant environmental planning instruments (EPIs) need to be 
examined to determine whether assessment is required under Part 4, Part 5 or Part 
5.1 of the EP&A Act.  

There are three categories of development: development will be prohibited; 
development needs consent; or development does not need consent. 

If an examination of all relevant EPIs applying to the land indicates that the 
proposal is not prohibited and may be carried out without the need to obtain 
development consent under Part 4, and if “approval” is required from a 
“determining authority”, then the proposal is likely to be an ‘activity’ to be assessed 
under Part 5 of the EP&A Act.  

5.3.2.1 Summary of Stages to Determining whether the EP&A Ac t Applies 

The following summary seeks to outline the Reviewer’s view of the stages of 
determining whether the EP&A Act applies to the heliport proposal, and to do this 
in the simplest possible language, and reflecting the Reviewer’s interpretation of 
the application of the legislation. 

There is no required way to approach this process, but two broad options were 
considered. However, the first option was to begin with looking at specific EPIs and 
deciding whether there is certainty of alignment with the detailed specifics of the 
proposal. The second approach was to follow a logical process from broad towards 
more specific considerations.  

There were two reasons for deciding to follow the second approach. The first was 
the risks associated with looking for simple, quick answers for something so 
complex and unusual. Maritime Division arrived at certainty quite quickly through a 
process that seemed to focus heavily on ‘use of land’. So to focus first, and 
possibly only, on EPIs to attempt to arrive at certainty for a floating moving heliport 
proposal is seen as carrying the risk of missing something that may be important. 

Secondly, while the EPIs in Clauses18 (1) and 18 (2) appear highly likely to 
indicate that development consent would be required, the Reviewer prefers caution 
in deciding certainty on such a foundation of literal legal interpretation for such an 
unusual proposal, the full details of which are not known. It is quite likely that the 
same conclusions would be reached, but especially in a case where ‘the big 
picture’ has been missed so often, a more thorough, logical approach is preferred.  
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So, put simply, the first question to be answered is whether the proposal is either a 
‘development’ or an ‘activity’ under the EP&A Act. If it is neither then the EP&A Act 
does not apply. 

If the answer to the first question of whether the heliport proposal is either a 
‘development’ or an ‘activity’ is ‘yes’, then the second question is which of these 
applies. 

The first step in relation to the first question is whether this specific proposal for a 
floating and moving heliport on the Harbour constitutes a ‘use of land’. Having 
established through the definitions above that ‘land’ includes a bay, inlet, lagoon, 
lake or body of water, there is no doubt that ‘land’ includes ‘water’, which in turn 
means it is quite possible for either a ‘development’ or ‘activity’ to occur on Sydney 
Harbour. 

So the next question is whether a heliport on the Harbour would constitute ‘use’. 
This is an important question, and it is thought that the answer is probably ‘yes’.  

The difference between ‘floating and fixed’ and ‘floating and moving’ that were so 
persuasive for Maritime Division in moving their conclusion from ‘yes, development’ 
to ‘no, not development’ should be considered at this stage. The first point to note 
is that the heliport in both stages of the proposal was to be floating, which would 
not appear to constrain the fact of ’use’ on the Harbour. There is no reference that 
the Reviewer found in the EP&A Act to either ‘movement’ or ‘propulsion’ that would 
limit the interpretation of ‘use’.  

The fact that a moving, floating platform would not be connected to the land in any 
way may also have been a issue for quite legitimate consideration by Maritime 
Division about ‘use of land’, with the focus being on ‘land’ rather than ‘use’. These 
matters are reasonable points for consideration that leave some element of doubt. 

It is expected that a factor of consideration for Maritime Division in relation to 
‘movement’ or ‘propulsion’ was that the proposal would now relate to the operation 
of a ‘vessel’. They may well have further thought that there are a number of 
circumstances in which vessels operating on the Harbour, currently not captured by 
the EP&A Act, could be captured in future if the heliport barge was determined to 
be ‘use’ of ‘land’.  

The issue of creating a precedent is important, but at this point should be seen as 
consequential if it becomes necessary to consider further. It should not block 
consideration of the facts of the proposal and the application of the legislation.  

If necessary, as a result of creating a precedent, legislative clarification or 
amendment would be an option for consideration. Another possibility could be that 
perhaps Aquatic Licences have been used as the planning pathway in the past, 
where the EP&A Act in relation to ‘use of land’ on the Harbour may have applied. It 
may be possible that as a result of concern about precedent, Aquatic Licences 
have been used in the past for the understandable reason of retaining some form 
of RMS control over a proposal when it proceeds. Another factor could be that 
there are differing views as to whether both an Aquatic Licence and development 
consent can be required for the same proposal. This matter is canvassed later. 
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However, whether the EP&A Act may have been either deliberately overlooked to 
avoid precedent ‘problems’, or simply overlooked in error in deciding that an 
Aquatic Licence should apply, this matter requires proper review. To avoid an 
extended and time consuming review process, some limits are proposed on the 
scope of the review. 

Recommendation 6: That previously approved Aquatic Licences applying to 
businesses or operations of scale on vessels on the Harbour be reviewed in light of 
the possible application of the EP&A Act as an ‘activity’ or ‘development’. That this 
review be done with active input from RMS Legal Branch, Planning NSW and 
Transport for NSW, so that any possible requirement for legislative amendment, or 
changes to procedures, can be considered concurrently. 

Further consideration follows of stages of considering the application of the EP&A 
Act in relation to this specific heliport proposal. 

Having concluded that the proposal most probably constitutes a ‘use of land’, and 
therefore is most probably a ‘development’ or ‘activity’, the next stage involves 
determining which of these applies. Whether a proposal is a ‘use of land’ for the 
purposes of ‘development’ or ‘activity’, the test and considerations are the same.  

Whether a proposal constitutes a ‘development’ or ‘activity’ is determined by 
consideration of factors including when one or the other category does not apply. A 
proposal would not constitute an “activity” if that specific proposal needs 
development consent under Part 4 (Section 110) of the EP&A Act.  

Whether a proposal needs development consent can be specifically informed by 
examining the relevant Environmental Planning Instruments (EPIs) that may apply 
to the land. The applicable EPI for Sydney Harbour is the Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 (SREP).  

Clause 18 (1) and Table of the SREP identifies ‘types’ of development that are 
allowed to be carried out in three ways: without development consent, only with 
development consent, or is prohibited.  

‘Aviation facility’ is one the listed ‘types’ of development in the Clause 18 Table of 
defined classes of development and is permissible only with consent. An “aviation 
facility” is defined as: “an area of the waterway set aside, or a structure provided, 
for the purpose of aircraft landing or taking off.” 

If the proposal falls within the definition of ‘aviation facility’ under the SREP then it 
would require development consent under Part 4 of the EP&A Act. It is considered 
highly likely that the heliport proposal does fall within the definition of an ‘aviation 
facility’.  

Even if the heliport proposal was not seen to be an ‘aviation facility’ under Clause 
18 (1), Clause 18 (2) states that development not referred to in the Table may be 
carried out with development consent if the consent authority is satisfied of matters 
specified in Clause 18 (2). This appears to indicate that where Clause 18 of the 
SREP is applicable to the proposal, it is not possible for the proposal to ever be 
regarded as an ‘activity’ and subject to assessment under Part 5.  



 

 80 

5.3.2.2 One Page Summary of Stages of Consideration of the E P&A Act  

So, putting all this together, the following is the Reviewer’s brief summary of stages 
of considering the heliport proposal in relation to the EP&A Act: 

1. The water of Sydney Harbour fits the definition of ‘land’ 

2. A floating heliport would most probably involve a ‘use of land’ 

3. A floating, moving barge operating as a heliport probably involves a ‘use of 
land’ 

4. So, a floating, moving heliport on a barge would probably be either a 
‘development’ or ‘activity’ under the EP&A Act 

5. EPIs can help determine whether a proposal is a ‘development’ or ‘activity’ 
as ‘use of land’ applies to both 

6. The EPI that applies to Sydney Harbour is the Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 (SREP). 

7. If an EPI Clause or Table indicates that a proposal is included as a 
‘development’, it can not be an ‘activity’ 

8. Clause 18 (1) and Table of the SREP identifies ‘types’ of development that 
are allowed to be carried out in three ways: without development consent, 
only with development consent, or is prohibited.  

9. ‘Aviation facility’ is one the listed ‘types’ of development in the Clause 18 
Table of defined classes of development that is permissible only with 
consent. An “aviation facility” is defined as: “an area of the waterway set 
aside, or a structure provided, for the purpose of aircraft landing or taking 
off.” 

10.  An ‘aviation facility’ can only proceed with development consent under Part 
4 of the EP&A Act 

11.  A floating, moving heliport on a barge would be highly likely to be an 
‘aviation facility’ 

12.  So, a floating, moving heliport on a barge would be highly likely to be seen 
as an ‘aviation facility’ under the SREP requiring development consent 
under Part 4 of the EP&A Act 

13. Even if the heliport proposal was not seen to be an ‘aviation facility’, Clause 
18 (2) strongly indicates that it would not be possible for the proposal to ever 
be regarded as an ‘activity’ and subject to assessment under Part 5 

14.  So if the heliport is a ‘use of land’ on the Harbour, and hence a 
development’ or ‘activity’, given that it cannot be an ‘activity’, then it must be 
a ‘development’ requiring development consent under Part 4 of the EP&A 
Act. 
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The above summary is the simplest and most concise the Reviewer is able to 
provide. However, while the result appears clear, it is suggested that conclusions 
with certainty with this very unusual proposal involve some risk, and are not 
recommended. There are a few instances where the Reviewer has concluded that 
something is ‘probably’, ‘most probably’ or ‘highly likely’ to be the case. 

So, while the Reviewer’s conclusion is that based on the best possible 
understanding of the proposal and the legislation through this review, the heliport 
proposal is most probably a development requiring development consent under 
Part 4 of the EP&A Act. It is suggested that this should be tested and reviewed with 
an open, multidisciplinary approach, and with a range of specialist advice based on 
the full, final details of the proposal. 

Recommendation 7: RMS should initiate a review of the Maritime Division 
decision that the heliport proposal did not constitute ‘development’ under Part 4 of 
the EP&A Act, and this should be done with the close engagement of RMS Legal 
Branch and Planning NSW, and include a range of further specialist advice as 
required from DPC and TfNSW.  

If it is determined that development consent is required, and this process needs to 
begin, there should be recognition from RMS that Newcastle Helicopters were 
advised, and would have reasonably understood, that this would not be the case. 

5.3.2.3 Either Development or an Aquatic Licence? 

Consideration for this case, and no doubt for others, has been whether a proposal 
requires either development consent, or approval of an application for an Aquatic 
Licence (AL). However, the purpose and intent of each under the EP&A Act and 
the Marine Safety Act (MS Act) is distinctly different. The question here is whether 
these two pieces of legislation are mutually exclusive. It is not believed that they 
should be, or are. It would appear that there are differing, quite firm views on this 
question, and that agreement and clarity are necessary for the future. 

The main intent of Part 4 of the EP&A Act is to ensure a proper planning process, 
including a strong emphasis on environmental issues and community consultation. 
While Aquatic Licences include some fairly limited aspects of these in relation to 
aquatic activities that are usually events, the major focus of an Aquatic Licence is 
navigation safety, along with its other objects as noted earlier. 

It does not appear to the Reviewer that pursuing the path of development consent 
under Part 4 would by any means necessarily exclude the need for an Aquatic 
Licence under the Marine Safety Act. It appears that there are differing 
interpretations on this matter in different areas of RMS. Some apparently see an 
‘activity’ as at least very similar to an ‘aquatic activity’, and as has been noted, 
something can not be both a ‘development’ and an ‘activity’ under the EP&A Act.  

Others, including the Reviewer, suggest that ‘aquatic activities’ can be quite 
distinctive from ‘activities’, requiring different forms of regulation. It is seen as quite 
possible that an ‘aquatic activity’ can also be a ‘development’.  
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If this is the correct interpretation, it should be quite possible that a proposal, such 
as for the floating, moving heliport, could quite properly require both development 
consent from RMS under Part 4 of the EP&A Act, and an Aquatic Licence from 
RMS under the MS Act.  

Section 18 (1)(b) of the MS Act is worthy of note in relation to the broader issue 
under consideration here, and also to the specifics of the Newcastle Helicopters 
proposal. Section 18 (1)(b) states that any other activity (whether or not involving 
vessels or equipment) which is conducted in or on any navigable waters and that 
restricts the availability of those waters for normal use by the public is also an 
“aquatic activity”. 

It was decided, totally understandably and correctly by Maritime Division, that the 
Newcastle Helicopters proposal for a floating, moving barge required exclusive 
use, as well as additional warnings with flashing lights to other vessels to stay 
away at certain times. In the terms of Section 18 (1)(b) above, the heliport would  
‘restrict(s) the availability of those waters for normal use’, so it must clearly an be 
‘aquatic activity’ under the MS Act. However, this definition of an ‘aquatic activity’ 
under the MS Act is distinctly different from the definition of an ‘activity’ under the 
EP&A Act, reflecting the very different purposes of the Acts.  

Though Aquatic Licences are apparently assessed consistent with Part 5, which is 
usually used for assessment of ‘activity’ under the EP&A Act, this does not mean 
that an ‘aquatic activity’ is by any means necessarily ‘activity’. So the use of Part 5 
for an Aquatic Licence, does not mean there is an ‘activity’ under the EP&A Act, so 
there is no impediment to considering if there is a ‘development’ requiring consent.  

In the Reviewer’s view, in the interests of the important matter of maritime safety, it 
should be quite possible for RMS as the landholder for Sydney Harbour and the 
regulator, to require both development consent consistent with the requirements of 
the EP&A Act and an Aquatic Licence. It is understood that the ability for 
government to require and/or provide both has been acted upon for the Australian 
Opera on the Harbour. Whether both development consent and an Aquatic Licence 
were both recognised as necessary requirements and were jointly planned through 
communication between the different regulators involved is doubted by the 
Reviewer, but not known. The need for communication is always highly desirable. 

If it is decided, as it is believed it should be, that it is possible in certain 
circumstances to require both an Aquatic Licence and development consent, this 
should be part of a regular checklist of considerations for Aquatic Licences at an 
early stage. It may be determined in these circumstances, that to reduce red tape, 
environmental and consultation aspects of the Aquatic Licence would be covered 
by a single, combined and rigorous process under Part 4.  

If it is found not to be possible to require both, legislative amendment or other 
necessary action should be taken to correct this in the public interest. 

Recommendation 8: That RMS, in consultation with Planning NSW, confirms that 
for certain proposals both development consent under Part 4 of the EP&A Act and 
an Aquatic Licence under the MS Act may be required, and that processes should 
be put in place to ensure effective communication and coordination. 
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5.3.3 Commentary on The Sydney Harbour Foreshores and Waterways Area 
Development Control Plan (2005) (DCP) and The  Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 (SREP) (Reference 
Sections 4.4 and 4.5) 

This DCP needs to be taken into account by proponents and consent authorities 
when preparing or assessing Development Applications (DAs) in the area covered 
by the Foreshores and Waterways Area of SREP 2005. The SREP is the 
Environmental Planning Instrument (EPI) that applies to the land (Sydney Harbour) 
in this case. Both fall under the EP&A Act. 

The only commentary in relation to this legislation is to note its importance in this 
case, and in relation to a wide range proposed development on Sydney Harbour. 
The SREP is a key factor as the EPI that specifically identifies an ‘aviation facility’ 
as requiring development consent. Clauses 18 (1) and (2) taken together, strongly 
indicate the likelihood that, if the heliport is a ‘use of land’, it would require 
development consent. 

It is particularly important that Maritime Division has full awareness and 
understanding of the DCP and SREP, taking account of their importance to 
planning and assessment of proposals on Sydney Harbour. While no doubt they 
are aware of the legislation, there may be value in looking at it more closely, along 
with all aspects of the EP&A Act.  

Recommendation 9: That RMS initiates discussions including Maritime Division, 
Legal and Environment Branches, with Planning NSW, (and possibly also TfNSW 
and DPC) to gain a shared understanding of the roles of the EP&A Act, SREP and 
DCP in relation to proposals that may be determined to be a development or 
activity on Sydney Harbour to ensure that these proposals are properly regulated. 

5.3.4 Commentary on the Marine Safety Act 1998 (NSW) (MS Act) and the 
Marine Safety (General) Regulation 2009 (NSW) (MS Reg) (Reference 4.1.1, 
4.1.2, 4.8, 4.9, 4.10, 4.11 and 4.12.2) 

The main interest in this legislation in this Review is in regard to aquatic activities in 
navigable waters, and in particular the regulation of these aquatic activities through 
an Aquatic Licence (AL). It is not proposed to comment on this aspect of the 
legislation here, as commentary on Aquatic Licences will follow in Section 5.4 . It is, 
however, important to note in this section on legislation that legislative amendment 
may be necessary, and if it is, action should be taken. 

Recommendation 10: That as part of RMS’ review of future administration and 
operations of Aquatic Licences, in addition to considering processes, delegations 
and other issues, legislation should also be examined closely, with appropriate 
specialist advice, to determine whether amendment may also be required to add 
clarity about scope, purpose and assessment. 

It came to light through this Review that Maritime Division of RMS and the Harbour 
Master in Sydney Ports have, since the creation of Sydney Ports in 1995, shared a 
range of responsibilities on behalf of the Minister for Roads and Ports for the 
Marine Safety Act and Regulation.  
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Both the Harbour Master and RMS have extensive powers, and sharing 
responsibilities under the same legislation is not unusual or necessarily 
problematic. It was also noted that it is necessary for them to work closely together, 
which they appear to attempt to do. 

Without being critical of the other, both raised the issue through this Review that 
the way in which responsibilities are split is not clear or particularly intuitive or 
desirable. There was professional concern that there is confusion, even within 
government, let alone with the boating and wider public about who is responsible 
for what. Any confusion in relation to responsibility and accountability for navigation 
safety on Sydney Harbour is a matter of serious concern, requiring the earliest 
possible attention. 

Recommendation 11: That RMS initiates discussions with the Harbour Master and 
Sydney Ports, possibly including TfNSW, to determine whether there is any lack of 
clarity of responsibilities requiring attention in relation to regulating the Marine 
Safety Act 1998 and the Marine Safety (General) Regulation. The Minister for 
Roads and Ports should of course be kept fully briefed and approve any proposed 
changes. 

5.3.5 Commentary on the POEO Act and ANAN Reg (Reference Sections 3.9 
and 4.3, 4.12.2 and 4.12.3) 

This matter has been dealt with in some detail in Section 3.9, including recent 
developments through the Review. In brief summary, it became clear through the 
process of the Review that there appeared to be a difference of interpretation 
between the relevant Commonwealth agencies and the EPA about roles and 
coverage of the POEO Act and the ANAN Regulation. 

The Reviewer is satisfied with the response of both the EPA Chair and Chief 
Executive Officer, Barry Buffier and Mr Doherty, Executive Director with DI&T, both 
of whom have confirmed that they will work together to clarify roles, responsibilities 
and relevant legislation as soon as possible. Mr Buffier has confirmed in writing 
that this has already begun. 

“I note that you have had discussions with relevant Commonwealth Agencies 
in relation to the regulation of helicopter noise and that it appears that the 
Commonwealth may have differing views on the roles played by the 
Commonwealth and State in relation to the regulation of helicopter noise. In 
response to the information that you have provided the EPA has had 
discussions with the Commonwealth Department of Infrastructure and 
Transport and is currently working to clarify the respective roles in regulating 
aircraft and helicopter noise.” 

Recommendation 12: That RMS maintains contact with Mr Buffier from EPA, and 
as required with Mr Doherty from DI&T, to track progress and the outcome of 
discussions to clarify EPA and Commonwealth roles in relation to the regulation of 
helicopter noise on Sydney Harbour. Depending on the outcome of these 
discussions, it is possible that the Newcastle Helicopters proposal may also need 
to be regulated in relation to noise by the EPA through an Environment Protection 
Licence under the POEO Act. 
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5.4 Commentary on the way in which Aquatic Licences should be assessed 
and issued (Reference 4.1.1, 4.1.2, 4.8, 4.9, 4.10, 4.11, 4.12.2, Section 3 and 
Section 6) 

5.4.1 First Steps to Meet the Need to Review Aquatic Licence Processes  

There has been extensive coverage of the way in which the Aquatic Licence (AL) 
for Newcastle Helicopters (NH) was determined to be the appropriate form of 
approval, as well as the process of assessment and issuing of the Licence. 

In this Section there will mainly be commentary on what might be the lessons 
learned from this process that could sensibly be applied in the future. 

It should first be noted and acknowledged that Director Maritime has conducted a 
Maritime Division review to ‘fine tune’ its processes for assessing and issuing 
Aquatic Licences, including developing an ‘Aquatic Licences Lodgement Checklist’ 
as a key element of a ‘risk management framework’. The work appears to be 
detailed and thorough, and it would be sensible to use this as at least a start point 
for consideration about the way in which Aquatic Licences should be assessed and 
issued in future. However, it will also be important to ensure that a range of ideas, 
inputs and suggestions are considered. 

Recommendation 13: That RMS initiates a review of Aquatic Licence assessment 
and issuing procedures starting with, but not limited to, Maritime Division’s 
preliminary work to refine their processes, but including a range of other inputs 
from within RMS including Legal Branch, and from outside RMS, including inviting 
input and engagement from other agencies including TfNSW, the Harbour Master, 
Planning NSW, DPC and PSC. It would also be highly desirable to test any 
significant proposals for change, and for future procedures, with clients and 
‘neighbours’. 

Initial overall impressions of the refined proposed procedures are that they appear 
to be detailed and thorough, but perhaps too detailed and process oriented. There 
is concern about having quite long lists of criteria for four categories, with a number 
of the criteria being non-specific or requiring levels of knowledge and judgement 
that may require specialist advice. They also appear somewhat convoluted and 
bureaucratic, rather than sharp and clear for everyone. 

For instance, how is the difference between ‘The proposal involves heightened risk 
to the safety of persons or property’ in Category 2, to be distinguished from ‘The 
proposal involves moderate risk to the safety of persons or property’ in Category 3? 
Further examples of unclear criteria are; ‘The proposal involves heightened risk to 
the environment’ under Category 2, and ‘The proposal involves moderate risk to 
the safety of persons or property’ under Category 3. Another example of a criterion 
where particular knowledge and judgement would be required is the following 
criterion under Category 2: ‘The proposal is likely to attract community concern or 
media attention’. Unfortunately experience and judgement was demonstrated on 
the heliport issue to not be strong at any level in Maritime Division in relation to this 
criterion. 
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More clear and potentially helpful criteria include: ‘The proposal requires exclusive 
use’ and ‘The proposal is a new type of event not previously licensed by RMS’. The 
second criterion should perhaps be slightly broader to identify anything ‘unusual’ 
that may not be included in lists of examples, or be captured only under ‘any other 
activity’ in Section 18 (1)(b).  
 
A further factual criterion, not requiring judgement about degrees which might be 
included is anything that is not an ‘event’, as most Aquatic Licences are provided 
for events. This would not necessarily exclude events, but would be a useful initial 
filter. 
 
So in summary, an important, though not necessarily exhaustive, simple set of 
initial criteria as a basis for heightened awareness and upward referral would 
include: requires exclusive use; is not an event; and is a first, unusual, or ‘any other 
activity’. If those three criteria are met, there should be upward referral and joint 
consideration with specialists as required in relation to potential environmental 
impact, as well as Government, public and media interest.  
 
It would also be useful to identify whether the applicant is a commercial operator, 
and if this is the case, whether by issuing an Aquatic Licence, RMS could be seen 
to be granting that operator an indefinite and exclusive licence to conduct a 
particular activity in an area of the Harbour. There should certainly be very careful 
consideration if the issuing of a licence would provide, explicitly or implicitly, 
‘ongoing’ and/or ‘exclusive use’ of the whole Harbour.  
 
‘Ongoing’ and/or ‘exclusive use’ for a commercial business on any area of the 
Harbour would be likely to properly require some form of open, competitive 
process. If this is the case, it would be expected that external specialist input or 
advice would be required to at least assist with managing the process. It is 
proposed that there be a review of Aquatic Licences that have been issued in the 
past to see if this may have been the case, and whether review may be required. 
 
There should also be awareness of the need for consideration of the possibility of a 
highly unusual business application being determined to be an ‘unsolicited 
proposal’. RMS should consult the Guide for Submission and Assessment of 
‘Unsolicited Proposals’ issued in 2012. If in doubt, DPC should be consulted. 
 
Recommendation 14: Any changes to assessment processes for Aquatic 
Licences should be as simple and clear as possible, with an initial short list of 
factual criteria to raise awareness and the need for upward referral such as: 
‘exclusive use, unusual, a business, and not an event’. It will be important to aim to 
minimise red tape, cost and unnecessary delays for the vast majority of Aquatic 
Licence applications. 
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5.4.2 Lessons Learned from the Newcastle Helicopters Aquatic Licence 
Process 
 
Rather than go into detail here on matters covered elsewhere, commentary will be 
in the form of summarised points: 
 
1. Be sure that an Aquatic Licence is the correct approval instrument and that there 
are no other approvals or assessments which should be considered.  
 
As part of this lesson, any unusual and/or significant proposal should include 
consideration of the possible application of the EP&A Act, and the requirement in 
these cases to seek specialist legal and planning advice from beyond Maritime 
Division. 
 
2. Review delegations, assessment and issuing processes, including establishing 
clear risk management criteria to identify whether early upward referral and further 
potential processes will be necessary. See comments as outlined above. 
3. If an Aquatic Licence for an unusual proposal is the correct approval instrument, 
conduct the process in a thorough, open and proper way, including appropriate 
advice to, and inputs from, senior management and external specialists. 
 
Clear and regular communication, both face-to-face and written, is essential to 
ensure people who need to know are kept informed from the outset, and that 
specialist advice is sought and properly considered to ensure informed decisions. 
 
4. Consider at an early stage the range of likely government stakeholders in all 
levels of government, with either essential or possible interest or regulatory roles. 
Having done this, decide whether a whole-of-government process would be 
desirable and beneficial for both information exchange and properly co-ordinated 
decision-making. Discuss with key stakeholder agencies and decide which agency 
and senior official should lead this process. 
 
5. Be sure that environmental and consultation processes are appropriately 
rigorous in relation to the proposal and application for an Aquatic Licence. 
 
The first requirement is to ensure that there are no ‘shortcuts’ with these important 
tests for an application and that they are carried out in a consistent, thorough and 
proper manner. 
 
There may need to be additional requirements for unusual applications. This is 
likely to require review of the legislation, as well as considering the introduction of 
either additional administrative requirements from the Chief Executive RMS, or 
additional conditions to be attached to an Aquatic Licence.  
 
6. There may be a need to review the Marine Safety Act and Regulation to see if 
amendment is required to add clarity about the function, assessment, scope and 
issuing of Aquatic Licences, and whether they should apply alongside other 
legislation such as Part 4 of the EP&A Act. 
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As well as ensuring that the legislation is clear in relation to Aquatic Licences, the 
issue of the permissible scope and timing of Conditions that may be imposed on 
Aquatic Licences is also likely to require legislative review. 
 
7. Good governance, including recognition of specific and shared accountability, 
and pro-active, effective, internal and external communication, are important 
factors to ensure proper Aquatic Licence decision-making processes for unusual 
applications.  

8. Specifically consider whether a particular proposal or process may be of interest 
to the Minister and the Chief Executive, RMS, requiring a Briefing Note. If in doubt, 
check first with Director Maritime, and then by means of a concise email or phone 
call from Director Maritime to the CE RMS. 

Management and Branch structures should also be reviewed, and the importance 
of the requirement for ‘no surprises’, and where necessary, or triggered by a 
checklist, ‘upward referral’ must be established or reinforced. 
 
In noting and responding to lessons learned through the heliport process, an 
important foundation requirement should be to ensure that any changes do not add 
unnecessary bureaucracy, complexity, delays, cost or uncertainty - in summary 
‘red tape’. The aim should be to develop clear, simple, transparent processes that 
everyone understands the reasons for, and how they will work. The vast majority of 
applicants for Aquatic Licences should be unaffected in time taken or cost by these 
changes, and client focus and responsiveness should be an important test. 
 
Recommendation 15: That all the ‘lessons learned’ as outlined in Section 5.4.2 be 
noted when considering any changes to processes for the assessment and issuing 
of Aquatic Licences.  

5.5 Commentary on Whole-of-Government Coordination 

5.5.1 Overview 

It is considered that one important issue that contributed to a level of confusion 
was inadequate communication. This included communication across NSW 
Government agencies, as well as with other levels of government. In considering 
future actions to improve communication and coordination, whole-of-Government 
processes should be considered by both Trade and Investment (T&I) and RMS. 

Not all regulatory processes involving more than one agency require whole-of-
Government coordination. However, in certain circumstances, this kind of approach 
would be of real benefit in the first instance to the agencies involved. There have 
been many instances of highly productive and successful whole-of-Government 
processes in NSW, and most agencies have some experience of these. 

The issues or criteria to consider to determine whether a whole-of-Government 
approach to managing a proposal would be beneficial would not be dissimilar to 
the suggested future criteria for upward referral in relation to the initial assessment 
of proposals in Maritime Division.  
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However, there are additional considerations in relation to the range of agencies, 
and complexity of the proposal. Key issues to consider would include:  

1. The importance of the proposal, and not only in terms of cost and economic 
benefit, but also including the likely level of Government and public interest 

2. The unusual nature and complexity of the proposal 

3. The number of agencies likely to have a direct regulatory role, or an interest, and 
whether Commonwealth and Local Government would have a regulatory role or 
interest. 

Some of the benefits for agencies of whole-of-government processes include, 
having a shared understanding of the proposal, the process to be followed, areas 
of responsibility, timeframes, and being kept aware of progress, including any 
concerns, by regularly sharing information. 

Whole-of-government processes can also be of significant benefit to proponents to 
clarify who they will be speaking and working with, to identify areas of priority or 
concern, to minimise duplication of agency requirements, and to streamline the 
overall processes of discussion and assessment. With the NSW Government’s 
strong focus on improving customer and client experience by putting them at the 
centre rather than at the end of agency processes, this kind of streamlined and 
responsive approach is totally consistent with Government policy priorities. 

5.5.2 Engagement Across Government  

Another factor that was evident in relation to the heliport proposal was the fact that 
some agencies that might have expected to have been involved, were not. The 
main reasons for this appeared to be that they were not considered relevant, or 
were simply overlooked.  
 
So an important first step when considering a whole-of-Government approach is to 
note the full range of agencies with a potential direct role or interest, or those 
agencies that are considered capable of adding value in relation to the particular 
proposal. An obvious prerequisite for this is a broad knowledge of agency roles, 
responsibilities and legislation. A good knowledge of Government policy priorities 
would also be an advantage, meaning input at a more senior level, which relies on 
effective upward referral. 
 
It is considered necessary to comment on agencies that could have been, or 
should have been consulted, or consulted more fully. These include: 
 
1. Planning NSW in relation to planning approaches and legislation in general, and 
the EP&A Act in particular. This is the agency with specialist knowledge of all of 
these matters, but they were never consulted. 
 
2. Transport for NSW (TfNSW) at least in relation to the unusual nature of the 
proposal. While there are differences of view between TfNSW and RMS as to 
whether this was a policy or purely operational matter, it is considered by the 
Reviewer that consultation was desirable and could have been helpful. 
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3. In relation to the Commonwealth, while the EPA was very thorough in seeking 
legal advice about whether State or Commonwealth legislation would apply, it is 
unfortunate that contact was not made to check directly whether the position taken 
by the EPA based on that legal advice was a position shared by the 
Commonwealth. 
 
4. In relation to Local Government, the method and lateness of the communication 
was unsatisfactory and understandably appeared to be disrespectful and 
dismissive of Councils’ and communities’ interests and views. 
 
5. Other agencies such as the Department of Premier and Cabinet (DPC) have a 
wealth of knowledge and experience of legislation and processes across 
Government and are always available for advice. 
 
Recommendation 16: When beginning the process of assessing a significant, 
complex and unusual proposal, ensure that proper consideration is given to the full 
range of government agencies, across the three levels of government, which may 
have a regulatory role, legitimate interest, or valuable advice to contribute.   
 
Recommendation 17: Councils must be recognised as key stakeholders and the 
primary point of contact with residents in relation to any unusual or significant 
proposals that are likely to be of interest to residents. RMS should retain control of 
assessment and consultation processes for which they are responsible, should 
make direct and timely contact with affected Councils, and should provide all 
necessary information and contact points for public feedback. 
 
5.5.3 Initial Process Considerations  
 
In relation to significant proposals for Sydney Harbour, if a proponent is a 
commercial operator and there is any likelihood that the issuing of a licence is 
effectively providing ongoing and exclusive use of areas of the Harbour for the 
purpose of conducting a commercial operation, proper consideration should be 
given to a transparent, competitive process.  
 
Proponent requirements for confidentiality should be analysed carefully at the 
outset to ensure that, while the confidentiality of commercial details is 
acknowledged and respected, a proponent’s request or demand for confidentiality 
should never be allowed to constrain necessary or appropriate consultation with 
other stakeholders. For unusual and innovative proposals there should be 
awareness of the possibility that the proposal may be characterised as an 
unsolicited proposal. 
 
Recommendation 18: That initial process considerations for unusual and 
significant proposals should include consideration of whether a competitive tender 
process would be appropriate or whether it might be an unsolicited proposal, and 
that any proponent’s suggested requirement for confidentiality should never be 
allowed to restrict any aspect of regulation, including the need for open, timely 
consultation with agencies, neighbours or the public. 
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5.5.4 Establishing a Whole-of-Government Process 
 
If recommendations in this Report are adopted in relation to criteria for upward 
referral of unusual and significant proposals, it would be expected that a whole-of-
Government approach would be considered by a senior RMS official as a matter of 
course early in the process.  
 
It should again be noted that the Newcastle Helicopters proposal came to NSW 
Government through Trade and Investment (T&I). Consistent with the 
‘citizen/customer centred’ approach of the NSW Government, there should be ‘no 
wrong door’ for citizens.  

The possible need for a whole-of-Government approach for a proposal can be 
considered in any agency. There are arguments for and against the ‘facilitating’ 
agency, rather than the primary ‘regulating’ agency, or a central agency such as 
DPC or Planning NSW, taking the lead in establishing and chairing a whole-of-
Government process. 

In the Reviewer’s view, which agency leads is far less important than having a 
senior, respected person chairing, and most importantly having a whole-of-
Government process if it is needed. There is no doubt that such a process was 
needed in this case of the heliport proposal, and that the initiative could have been 
taken to identify this by either T&I or RMS (DPC and Planning NSW were unaware 
of the proposal). 

As indicated earlier a whole-of-Government process will only be necessary in 
certain circumstances. However, even the process of considering this option is 
likely to be beneficial in giving serious consideration at a senior level to identifying 
which agencies (or sub-agencies), and other levels of government would be likely 
to have a direct role, an interest, or valuable advice to offer.  

There is a flexible range of options for including agencies to ensure the most 
effective communication with the most efficient use of time. It is best to start with 
everyone ‘at the table’ to gain a shared understanding of the proposal, awareness 
of levels of interest and regulatory roles from agencies, as well as timing. After the 
initial meeting there is a range of ways of operating and staying informed. There 
are many excellent examples of these processes in NSW Government and strong 
expertise to be drawn upon for advice relevant to varying circumstances. Agencies 
including RMS should engage with other agencies to draw on this experience.  

The principles that underpin whole-of-government processes provide valuable 
models and lessons at the cluster, agency and divisional level. An initiative to 
arrange whole-of-RMS, and especially whole-of-Maritime Division meetings in a 
timely way with all relevant managers and officers in the same room could have 
assisted greatly in avoiding many of the problems that arose through this process.  

Recommendation 19: Whole-of-government processes should be considered at a 
senior level and at an early stage for unusual, complex and significant proposals or 
for issues where essential communication and coordination between government 
agencies is seen to be beneficial to ensure and expedite proper, transparent and 
effective outcomes for NSW Government and proponents. 
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5.5.5 Initiating High-level Government Coordination and Communication  

Another very important consideration at an early stage in relation to an unusual 
and significant proposal or issue is the best mechanism to achieve essential levels 
of communication and coordination at the most senior levels of Government. 

This consideration would include Ministers, Minister’s Chiefs of Staff and other 
Ministerial staff, Directors General, and Chief Executives or Deputy Directors 
General. 

While not necessarily evident at the outset in the early conceptual stages of the 
heliport proposal, its potential significance, and the high-level Government interest 
in the proposal became evident quite early. While it is not known whether a Cabinet 
Minute on the issue was considered, or whether there was high-level awareness in 
T&I of the proposal, it is the Reviewer’s view that there would have been benefits 
from at least considering this option.  

The central benefits would have been to test alignment with Government priorities 
and to potentially ensure high-level support across NSW Government. Any 
concerns could have been considered at that time, and awareness among all 
Ministers would have been assured. Cabinet Minute options would have included 
the Infrastructure Committee of Cabinet, or full Cabinet.  

If it was decided that the heliport proposal was not sufficiently significant for a 
Cabinet Minute, the next option in the hierarchy of high-level communication and 
coordination would have been drafting a letter for the Deputy Premier to send to 
the Minister for Roads and Ports, and possibly also to the Premier.  
 
Alternatively, had the Director General Trade and Investment been made aware of 
the issue at an early stage, a letter could have been considered from the Director 
General Trade and Investment to the Director General Transport for NSW and the 
Chief Executive of Roads and Maritime Services. Had any of these actions been 
taken on an important issue to ensure effective communication at the highest 
levels, inadequate communication within RMS would have been likely to have had 
less impact. 
 
Recommendation 20: When the Chief Executive RMS is in future advised at an 
early stage about significant proposals that require a whole-of-Government 
approach that may be led by RMS, consideration should be given to the most 
appropriate and effective mechanism of ensuring Government awareness and 
support at the highest levels. It may be helpful for CE RMS to also consider raising 
awareness of the value of ensuring Ministerial and Director General awareness of 
important multi-agency proposals or issues, through DPC or PSC, across the NSW 
Public Sector. 
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5.6 Commentary on Delivering Future Government Priorities 

5.6.1 Overview  

The Terms of Reference for this Review included; “the most appropriate way of 
regulating a proposal of this nature, both from an RMS and whole of government 
perspective”. There are a number of elements of commentary in Section 5 about 
lessons learned and suggested approaches for the future, and Section 5.5 covered 
a whole-of-government approach in some detail. 

What has not yet been covered is the way in which Government could assess the 
potential value of a CBD-based heliport in relation to its policy priorities, and may 
then wish to initiate its own action to achieve this.  

Through this Review, it became clear that within Government and in the private 
sector there is strong interest in, and support for, the potential benefits of having a 
heliport in, or near, the Sydney CBD. As noted in Section 3, initially there was a 
positive response to the 20 November announcement of a heliport by the Deputy 
Premier, including from the Chief Executive of the Tourism and Transport Forum 
and the Executive Director of the Sydney Business Chamber. 

If for any reason the current specific proposal from Newcastle Helicopters for a 
heliport on the Harbour does not proceed, this should not hinder the Government if 
in future the Government wishes to pursue the idea of a heliport in or near the CBD 
as a policy priority to add to Sydney’s transport and tourism infrastructure. 
 
There are a number of Government policy publications and developments in 
Sydney that would appear to align with future consideration of the potential benefits 
of a heliport to provide a direct link to Sydney airport.  
 
This section of the Review Report does not in any way seek to promote an 
alternative heliport proposal to the Newcastle Helicopters proposal, or to promote 
any need for a future heliport initiative. Rather, this Review has highlighted how 
learnings from the Newcastle Helicopters proposal might be helpful in any possible 
future considerations by Government about a heliport.  
 
It is also noted that the NSW Government has an alternative option to waiting for a 
proponent with an interesting proposal to approach Government. While there are of 
course competing priorities, the NSW Government may decide to pursue this as a 
low-cost or no-cost policy priority by putting in place a process instigated by a 
Minister with the support of Cabinet. 
 
5.6.2 Consistency with Current Policies  
 
The following is a summary of NSW Government policy statements which could be 
seen to be consistent with possible future Government policy and action to actively 
investigate the development of a CBD heliport either on land or on the Harbour. 
 
The first Goal of the five Strategies under the NSW Government’s overarching 
plan, ‘NSW 2021 - A Plan to Make NSW Number One’  is: 1 ‘Improve the 
performance of the NSW economy’. 
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This includes a target under Goal 4 to ‘Increase Business Innovation’. The third 
Strategy is: ‘Renovate Infrastructure’ , with Goal 19 to ‘Invest in critical 
infrastructure’. 
 
At least two aspects of ‘First Things First - The State Infrastructure Strategy 
2012 - 2032’ are relevant. The first aspect is 3.3.2 ‘The Growth Challenge at 
Sydney’s Gateways’   ”Passenger volumes at Sydney Airport are set to more than 
double from present levels over the next 20 years to over 80 million passengers in 
2031.”  
 
Section  3.4.2 of the State Infrastructure Strategy, ‘Supporting the Growth of 
Global Sydney and its International Gateways’  includes; “The most pressing 
infrastructure challenge for Sydney’s gateways is to ensure efficient landside 
transportation, rather than developing new capacity”.  
 
The second aspect is in 14.2 of ‘The State Infrastructure Strategy’, ‘Arts, 
recreation and the visitor economy’ which states; “The NSW Government’s plan 
to double the visitor economy will require targeted investment in infrastructure 
relevant to visitors, particularly those coming from overseas.” 
 
The ‘NSW Long Term Transport Master Plan’  released in December 2012 
includes mention of “unclogging the Sydney CBD”, improving access to the CBD, 
and the aim to “improve access to international gateways”. 
 
Point 4 in the ‘Visitor Economy Industry Action Plan – The NSW Government 
Response to the Final Report of the Visitor Economy Taskforce’, also released 
in December 2012 highlights the need to “Invest in Critical Infrastructure…including 
transport infrastructure”. 
 
The new ‘Draft Metropolitan Strategy for Sydney’  has been released for public 
comment by 31 May. The Strategy states that an important aim is to have the right 
transport and infrastructure for the future, including linkages to ‘Global Sydney’, 
including the Sydney CBD. It also mentions the ‘Global Economic Corridor’ from 
the ‘national gateways’ including Sydney airport, and highlights Sydney Harbour as 
a ‘defining feature’. 
 
Interestingly, and somewhat surprisingly, none of these policy and strategy 
documents appear to make specific mention of helicopters or the role that a CBD-
based heliport might play. However, a number would indicate that a future 
Government plan for a heliport could be quite consistent with these policy priorities. 
 
5.6.3 Consistency with Development Priorities and Ministerial Statements 
 
The NSW Government has committed to major investments in developing areas 
around the Sydney CBD including Barangaroo and the transformation of the area 
around Darling Harbour, including redevelopment of the Convention and Exhibition 
Centre.  
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The core aims of Government in these investments appear to be to generate 
significant increases in economic activity in a range of industries including financial 
services, as well as boosting the visitor economy. 
It is worth noting some of the Deputy Premier’s statements in his 20 November 
announcement of the Newcastle Helicopters’ initiative, as a number of these 
statements related to what he saw as the higher level needs and potential benefits 
for Sydney from a CBD heliport.  
 
“Deputy Premier and Minister for Trade and Investment Andrew Stoner said 
Sydney has been one of a handful of global cities without a city-based heliport, 
after a Darling Harbour based service ceased operating in the late 1980s due to 
the redevelopment of the area. 
 
Industry leaders have long advocated that a CBD-based heliport be established, 
and today’s announcement cements Sydney’s role as a truly international city,” Mr 
Stoner said. 
 
Lack of helicopter access to and from the CBD impacts on Sydney’s potential both 
in terms of the visitor experience and on the city’s reputation as a centre for 
international business when compared to cities like London or New York. 
 
Sydney’s new world class financial and business district Barangaroo will be well 
served by public transport but helicopter access will further enhance the site’s 
attractiveness.”  
 
These statements clearly indicate that the Government has a strong interest in and 
appetite for a CBD-based heliport. The NSW Government may wish to consider 
whether there should be specific recognition of heliports as a component of future 
planning for Sydney. In this way, Government could set the particular policy context 
and wording they prefer, rather than leaving the ongoing policy position of 
successive NSW Governments, without any articulation, as an open question.  
 
Now that there is public awareness of support for a possible heliport, it is 
suggested that an early step that could be taken by NSW Government to clarify 
their policy position would be to make a clear policy statement that a CBD-based 
heliport is, or is not, on the agenda in the short, medium or long term. 
 
If the Newcastle Helicopters’ specific current initiative for a heliport does not 
proceed for any reason, and any new Government policy statement indicates that 
they are interested in having a CBD-based heliport, the Government may wish to 
initially investigate the matter through an open and transparent Government 
initiated and led process. 
 
As indicated above, it is suggested that an appropriate start point for such an 
initiative would be a Cabinet Minute to either the Infrastructure Committee of 
Cabinet or to full Cabinet to outline Government’s proposal. It would be expected 
that this would be along the lines of being consistent with Government policies, the 
potential benefits to the NSW economy, and the need to take positive action to 
investigate the feasibility of options, probably both on land and on water. All 
relevant assessment and approval processes would also be outlined. 
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It is understood from this Review that the ‘Cruise Ships Taskforce’ was a positive 
example of Government being proactive in recognising growing demand on current 
facilities from additional cruise ships, alongside the significant benefits to NSW 
through the visitor economy. A similar approach could be considered with 
considerations of a possible future heliport. 
 
It would be proposed that a whole-of-government process would be established, 
probably to be led by an appropriate Deputy Director General from DPC, and 
involving all necessary agencies from all levels of government.  
As well as State Government agencies, the early engagement of relevant 
Commonwealth agencies, including CASA and Air Services Australia through the 
Department of Infrastructure and Transport, would be essential. The early inclusion 
of affected Councils would also be very important.  
 
It would be expected that issues would be identified, feasibility, including costs and 
risks, would be assessed, and options would be developed for consideration by 
Cabinet. Risk assessment should of course encompass public safety, including 
aviation and maritime safety. 
 
It is understood that there could be interest from a range of businesses, and 
decisions would need to be made as to whether a future CBD-based heliport would 
be for use by a number of approved operators, or for exclusive use. If it was 
decided that a future heliport would be for exclusive use, an appropriate 
competitive process would be required.  
 
Through such a high-level evaluation process, it would be expected that the need 
for extensive consultation and environmental impact assessment would be fully 
recognised. In this way, NSW Government would have full control and oversight of 
assessment of feasibility, options, and implementation, should it be decided that 
any initiative would proceed. 
 
Recommendation 21: That if the current Newcastle Helicopters proposal does not 
eventuate, and NSW Government remains interested in a possible future CBD-
based heliport, CE RMS may suggest that Government notes current policy 
statements and alignment, and considers a Government initiated and led 
investigation of options, risks and benefits. 

5.7 Commentary on Governance and Communication  

Overview 

This Review highlighted a number of governance and communications issues that 
the Reviewer believes are at the centre of a number of the problems that emerged 
through the Newcastle Helicopters assessment process. 

This sub-section of the Report will include commentary and recommendations on 
governance and communications focusing on important issues, mostly in Maritime 
Division, but also in RMS including: 

1. Communication and Communications Policies and Protocols 
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2. Briefing Notes 

3. Accountability 

4. Organisational Culture 

5. Organisational Structures 

6. Organisational Change and Skills, Training and Mentoring 

5.7.1 Communication and Communications Policies and Protocols 
 
Poor communication is often identified as a major factor when problems occur in 
workplaces, so this is not an unusual issue in any organisation. There is no doubt 
in the case of assessment and approval process for the Newcastle Helicopters 
proposal that inadequate communication played a major role. 
 
Communication can in many ways reflect the leadership, values and culture of an 
organisation. Expectations in relation to communications need to be both clearly 
articulated, and also demonstrated in practice from the top and throughout the 
management. The clear articulation of communication policies, standards and 
protocols is essential for both external communication, especially with the 
Government’s emphasis on a ‘citizen/customer centred approach’, and with internal 
communication. 
 
The CE RMS advised that he has had a long-standing, well-known requirement for 
‘no surprises’, particularly from his direct reports, which is a simple, tried and tested 
protocol. A further simple protocol is, ‘if in doubt, refer upwards’, or if you don’t you 
carry the full responsibility for decisions and actions. 
 
It would appear, however, in this case that there were problems with both 
judgement about what might constitute a ‘surprise’, and also with the effective 
communication of this requirement to other managers in Maritime Division. 
 
This Review found that limited communication on important issues associated with 
the management of this proposal process was a consistent and ongoing feature 
throughout the layers of management in Maritime Division. It must be said that this 
trait was endemic and appeared to reflect quite a closed communication and 
organisational culture.  
 
When requests were communicated to managers, a number of times they were 
apparently either misunderstood or ignored. Also, despite the relatively small size 
of the building, there were rare, if any, examples of everyone in Maritime Division 
who was associated with the project being asked to all meet together to discuss 
and understand what was happening and what was required.  
This seems to be very unusual, especially at times when there were either major 
transitions of responsibility, or widespread awareness that close and careful 
management was required.  
 
Another evident trend was ‘corridor conversations’ or emails, when clearly formal 
face-to-face meetings were required. 
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Other areas where communications in both directions appeared to be problematic 
in this case were between Maritime Division and other areas of RMS. Transport for 
NSW was not contacted in this instance, and it would appear that there would be 
benefit for all parties reviewing and agreeing future communication protocols, 
particularly as TfNSW has a significant policy role in relation to Maritime matters. 
 
There were also indications that, while efforts were clearly made to be responsive 
to and open with the proponents at Newcastle Helicopters, the timing, tone and 
nature of communications were not always appropriate. A suitable degree of 
formality and circumspection, alongside efficiency and responsiveness, are always 
wise when a regulator is communicating with a proponent or applicant. 
 
Recommendation 22: That RMS reviews and reinforces its communications 
policies and protocols for both internal and external communications, including 
training, and executive coaching or mentoring as required. 
 
5.7.3 Accountability, Organisational Culture and Change 
 
Accountability is a key component of governance, and can be closely associated 
with effective communication. In the case of the Newcastle Helicopters proposal 
process, there were some concerning instances of apparent failures to accept 
either direct or shared organisational accountability. Shared management 
accountability provides an essential foundation of trust at branch, divisional, 
agency and cluster levels. 
 
In public sector environments where there has been a lot of perceived change or 
uncertainty, managers can tend to be particularly cautious about making decisions 
or providing frank advice that they are concerned may not be welcomed. These 
circumstances can create challenges to exercising proper management 
accountability, particularly in middle and lower levels of management where people 
may not feel confident and empowered. 
 
While acknowledging these factors, there must be reasonable responses to taking 
on responsibility and accepting accountability for problems that will inevitably occur 
in workplaces, being open about them with supervisors, and addressing them. 
 
There were consistent failures in Maritime Division in particular, but by no means 
exclusively, to see ‘the bigger picture’ beyond quite narrow interpretations of 
responsibility and accountability. There were also circumstances where at least 
one quite senior manager appeared to choose to stand back and be an observer, 
rather than to step up to identify a problem or risk and to at least share 
accountability for communicating and dealing with what was happening.  
 
One can only conclude that it is quite likely that one of three things happened for 
this widespread failure on the part of the various managers to recognise and be 
accountable for ‘the big picture’ of what was happening with this process and its 
implications. First, that people were only capable of seeing the proposal from their 
very narrow perspective of accountability; second, that they recognised the broader 
implications but failed to step up and take shared responsibility because of 
additional workload and responsibility for something they saw as beyond their 
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direct accountability; or third, that they recognised, at least in part, the broader 
implications and risks, but deliberately decided to either exclude themselves, or to 
ignore these implications because of concerns about their career, with the risk of 
being seen to be uncooperative or unsupportive of an initiative that they had been 
told had strong support from the Deputy Premier.  
 
It is quite possible that approaches and attitudes to important matters like 
accountability and communication are more, or at least equally, a reflection of 
organisational culture than of the individual managers concerned. Consideration 
could be given to appropriate strategies to work together to build a more positive 
and inclusive culture for all in RMS. Structures, geography, training and 
communications are likely to be components of any such strategy. 
 
It would be inappropriate to seek to allocate blame to individuals, while ignoring the 
obvious, long-standing culture and environment within which they operated. It 
would also be wrong to vilify the organisation, or the culture, which is obviously 
based on a deep commitment to ongoing public priorities such as navigation 
safety, and a strong and genuine belief that the managers in Maritime Division are 
best equipped with the knowledge and belief to deliver this. This is a culture not 
dissimilar to many agencies with dedicated managers and staff who are seeking to 
find their place, role and identity in a dynamic public sector environment of 
changing structures, accountabilities and expectations. 
 
While there were certainly some serious failures of judgement, communications, 
and accountability, no one in Maritime Division, RMS or elsewhere in the public 
sector, or in NSW Government was found through this detailed Review to have 
acted in an improper way. In fact the vast majority of actions across the public 
sector seemed to be taken in what managers and officers genuinely believed were 
the interests of their agencies, the NSW Government, and the public. They also 
sought to be properly responsive to the Newcastle Helicopters proponents in a way 
that was consistent with Government priorities, including a customer centred 
approach. 
 
Recommendation 23: That RMS reinforces the importance of management 
accountability, including shared accountability, and develops a strategy to 
encourage a more positive, open and inclusive culture for all divisions and staff in 
RMS. 
 
5.7.4 Briefing Notes 
 
There is extensive and detailed information in Section 3 and in Section 5.2 about 
problems with Briefing Notes to the Chief Executive and to the Minister. It was clear 
from detailed investigation through this Review that the problems that occurred 
were highly unusual in a system that is generally seen to work well. The fact that 
there were similar problems with both Briefing Notes on this matter was rare if not 
unprecedented. 
 
However, the impact of these problems in relation to such an important issue, 
which would have been of significant interest to the Minister, is very serious, and 
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requires urgent and detailed attention. The issue of trust and reliability in systems 
to ensure the accuracy of Ministerial Briefing Notes is of fundamental importance.   
In this case, there were multiple failures of process, version control, technology and 
decision-making. This led to the Minister receiving at least one incorrect version of 
a Briefing Note. 
 
In addition to Briefing Note systems and protocols within RMS, this particular 
process in relation to the heliport has also highlighted the importance of both RMS 
and the Minister’s Office consistently using formal systems for communication of 
Ministerial documents, including Briefing Notes. Communication of a signed 
Briefing Note from the Minister’s Office, which was sent by email as a courtesy, 
inadvertently provided a trigger for the issuing of the Aquatic Licence, without the 
knowledge of the Director Maritime. With the Minister’s approval, the system and 
protocol review should include the Minister’s Office. 
 
Recommendation 24: That CE RMS instigates a thorough review of all systems 
associated with Briefing Notes to ensure that technology and processes for all of 
RMS are appropriate to current and future needs for timely and accurate briefings, 
and that there is a high level of awareness of protocols to ensure that established 
systems are used properly and consistently.   
 
5.7.5 Organisational Structures  
 
Taking account of earlier comments in this sub-section about communication, 
accountability and culture, another key element of governance that will be 
important to consider for the future will be organisational structures. 
 
The management structure in Maritime Division was a contributing factor to the 
issues of accountability, inadequate or inappropriate communication, and ultimately 
to serious difficulties with maintaining necessary levels of management control of a 
significant assessment process. A key issue that was identified was that there are 
deep layers of management, including four layers between the Director Maritime 
and the manager with the delegated responsibility for assessing and issuing 
Aquatic Licences.  
 
In addition, in this case at least, there was very limited value added by so many 
layers of management in supervising, communicating with, or supporting managers 
at lower levels in the structure. In fact the layers, combined with the culture, 
seemed to inhibit proper engagement with the process.  
Perhaps managers at some levels simply assumed that managers at other levels 
had matters under control, given the minimal communication that took place within 
what is a relatively small division.  
 
This leads to the inevitable conclusion that layers of management should probably 
be collapsed from four to at most three, or possibly even two. While managers 
would no doubt be busier, this would certainly be expected to lead to closer 
connection with, and ownership of issues and accountability. Irrespective of 
possible process or structure changes as recommended in this Review, all 
delegations must also be reviewed at the same time as considering structures. 
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At a higher level, the Reviewer has concluded that, taking account of all the issues 
outlined in sub-section 5.7, action is likely to be required to reconsider the 
geographic and structural separation of Maritime Division in RMS.  
 
There is no doubt about the importance of recognising the specialist skills, 
knowledge and experience of Maritime professionals, and it will be important to 
retain specialist knowledge of Maritime, as for Roads, in any future RMS structure. 
Specialist Maritime focus should be retained at executive level. However, 
maintaining vertical structural separation, when in essence the goals and functions 
are the same across RMS, no longer appears necessary or relevant. 
 
It will always be a struggle to fit Maritime Division, with its long and proud history as 
a separate Department, into the role of a Division of RMS. The time seems to be 
right to acknowledge the history of achievement, ensure an ongoing specialist 
Maritime focus, but to move on to a new, contemporary, integrated, informed and 
responsive Roads and Maritime Services with an agency-wide commitment to 
delivering quality, responsive, efficient services to the NSW public. The title of the 
agency should not change, indicating the ongoing focus on, and commitment to, 
both roads and maritime services. 
 
Recommendation 25: That CE RMS considers reducing layers of management 
and reviews delegations in Maritime Division, and also considers integrating the 
current Maritime Division into an integrated functional structure in RMS, while 
retaining a specialist Maritime focus at executive level. 
 
While considering issues of structure, it is not possible to ignore the two other 
structural issues that became evident through this Review. The first relates to the 
Harbour Master and the second to Transport for NSW. 
 
The shared responsibility of RMS and the Harbour Master to the Minister for Roads 
and Ports, for the administration of the very important Marine Safety Act simply 
does not appear to make sense. Lack of clarity about responsibility for navigation 
safety is unacceptable. Either accountabilities need to be clarified, so that there is 
no doubt, or consideration should be given to structural change.  
 
While fully acknowledging the professional capability of both the Harbour Master 
and the Deputy Harbour Master, and of Sydney Ports Corporation, it must be noted 
that the location of this very important regulatory authority of the Harbour Master 
within Sydney Ports Corporation appears unusual. 
It is fully acknowledged that there is significant knowledge, experience and 
capability in maritime issues in Transport for NSW (TfNSW), and that this area 
appears to work well at least with the CE RMS. However, it was evident that there 
was a lack of clarity of roles and relationships. Again, it is suggested that roles, 
relationships and accountabilities all need to be transparently identified and 
resolved in the interests of clarity. It is expected that this should not be difficult, but 
if difficulties persist, current structural arrangements may need to be reviewed. 
 
Recommendation 26: That CE RMS considers initiating discussions with both the 
Harbour Master and Sydney Ports Corporation, and with Transport for NSW, to 
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ensure roles and responsibilities are clear, and if this is not possible, that 
consideration is given to structural change. 

5.7 Commentary on the Conduct of Newcastle Helicopters’ Proponents 

Through the extensive range of interviews, documentation and research 
associated with this Review, it is evident that, while the proponents were very 
determined in following strategies to achieve their aim to have a heliport on Sydney 
Harbour, they were transparent in their dealings with government. There was no 
evidence from any available source of inappropriate or improper conduct. 
 
They did what they were asked and guided to do by government, with whom they 
had no previous relevant contacts. They conducted themselves in an open and 
cooperative way and developed their initiative to pursue approval for their proposal.  
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6. RECOMMENDATIONS 
 
Recommendations from throughout the Report are listed in this Section. For clarity, 
recommendations need to be read in conjunction with the comments that precede 
them in the body of the Report. Page numbers are included for reference. 
 
Recommendation 1: That RMS, and other relevant agencies and clusters 
including T&I, are encouraged to establish or extend internal protocols, including 
checklists, so that any potentially significant, complex, multi-stakeholder proposals 
that may be likely to attract strong Government and public interest, are referred 
upwards to enable early communication to the CE, DG and Minister, as well as to 
other relevant agencies. (Page 51) 

Recommendation 2: When legal advice is required in relation to significant issues 
or proposals, this should be requested with an appropriate brief, and any reference 
to legal advice in Briefing Notes to the CE and Minister should first be confirmed by 
General Counsel. (Page 54) 

Recommendation 3: That RMS notes that discussions have been initiated for the 
EPA to work together with the Commonwealth Department of Infrastructure and 
Transport to clarify the application of NSW and Commonwealth legislation, as well 
as respective roles, in regulating helicopter noise, as the outcomes of these 
discussions may be relevant to this and other similar proposals. (Page 57) 

Recommendation 4: It is not appropriate in this Report to make recommendations 
for the direct attention of other agencies, however, it is hoped that CE RMS might 
draw to the attention of T&I, and any other relevant agencies, awareness of the 
importance of being measured when communicating with regulators to avoid any 
unintentional pressure in relation to statements about Ministerial support, the 
implications of strict confidentiality, and timeframes for decision-making. (Page 59) 

Recommendation 5: Any proposals received by Maritime Division of RMS that are 
of an unusual nature, are likely to be of significant Government and/or public 
interest, and may require an exclusion zone, should be referred upwards to the 
Director Maritime to ensure appropriate processes of consideration and input of 
advice. (Page 76) 
 
Recommendation 6: That previously approved Aquatic Licences applying to 
businesses or operations of scale on vessels on the Harbour be reviewed in light of 
the possible application of the EP&A Act as an ‘activity’ or ‘development’. That this 
review be done with active input from RMS Legal Branch, Planning NSW and 
Transport for NSW, so that any possible requirement for legislative amendment, or 
changes to procedures, can be considered concurrently. (Page 79) 

Recommendation 7: RMS should initiate a review of the Maritime Division 
decision that the heliport proposal did not constitute ‘development’ under Part 4 of 
the EP&A Act, and this should be done with the close engagement of RMS Legal 
Branch and Planning NSW, and include a range of further specialist advice as 
required from DPC and TfNSW. (page 81) 
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Recommendation 8: That RMS, in consultation with Planning NSW, confirms that 
for certain proposals both development consent under Part 4 of the EP&A Act and 
an Aquatic Licence under the MS Act may be required, and that processes should 
be put in place to ensure effective communication and coordination. (Page 82) 

Recommendation 9: That RMS initiates discussions including Maritime Division, 
Legal and Environment Branches, with Planning NSW, (and possibly also TfNSW 
and DPC) to gain a shared understanding of the roles of the EP&A Act, SREP and 
DCP in relation to proposals that may be determined to be a development or 
activity on Sydney Harbour to ensure that these proposals are properly regulated. 
(Page 83) 

Recommendation 10: That as part of RMS’ review of future administration and 
operations of Aquatic Licences, in addition to considering processes, delegations 
and other issues, legislation should also be examined closely, with appropriate 
specialist advice, to determine whether amendment may also be required to add 
clarity about scope, purpose and assessment. (Page 83) 
 
Recommendation 11: That RMS initiates discussions with the Harbour Master and 
Sydney Ports, possibly including TfNSW, to determine whether there is any lack of 
clarity of responsibilities requiring attention in relation to regulating the Marine 
Safety Act 1998 and the Marine Safety (General) Regulation. The Minister for 
Roads and Ports should of course be kept fully briefed and approve any proposed 
changes. (Page 84) 

Recommendation 12: That RMS maintains contact with Mr Buffier from EPA, and 
as required with Mr Doherty from DI&T, to track progress and the outcome of 
discussions to clarify EPA and Commonwealth roles in relation to the regulation of 
helicopter noise on Sydney Harbour. Depending on the outcome of these 
discussions, it is possible that the Newcastle Helicopters proposal may also need 
to be regulated in relation to noise by the EPA through an Environment Protection 
Licence under the POEO Act. (Page 84) 
 
Recommendation 13: That RMS initiates a review of Aquatic Licence assessment 
and issuing procedures starting with, but not limited to, Maritime Division’s 
preliminary work to refine their processes, but including a range of other inputs 
from within RMS including Legal Branch, and from outside RMS, including inviting 
input and engagement from other agencies including TfNSW, the Harbour Master, 
Planning NSW, DPC and PSC. It would also be highly desirable to test any 
significant proposals for change, and for future procedures, with clients and 
‘neighbours’. (Page 85) 

Recommendation 14: Any changes to assessment processes for Aquatic 
Licences should be as simple and clear as possible, with an initial short list of 
factual criteria to raise awareness and the need for upward referral such as: 
‘exclusive use, unusual, a business, and not an event’. It will be important to aim to 
minimise red tape, cost and unnecessary delays for the vast majority of Aquatic 
Licence applications. (Page 86) 
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Recommendation 15: That all the ‘lessons learned’ as outlined in Section 5.4.2 be 
noted when considering any changes to processes for the assessment and issuing 
of Aquatic Licences. (Page 88) 
 
Recommendation 16: When beginning the process of assessing a significant, 
complex and unusual proposal, ensure that proper consideration is given to the full 
range of government agencies, across the three levels of government, which may 
have a regulatory role, legitimate interest, or valuable advice to contribute.  
(Page 90)  
 
Recommendation 17: Councils must be recognised as key stakeholders and the 
primary point of contact with residents in relation to any unusual or significant 
proposals that are likely to be of interest to residents. RMS should retain control of 
assessment and consultation processes for which they are responsible, should 
make direct and timely contact with affected Councils, and should provide all 
necessary information and contact points for public feedback. (Page 90) 
 
Recommendation 18: That initial process considerations for unusual and 
significant proposals should include consideration of whether a competitive tender 
process would be appropriate or whether it might be an unsolicited proposal, and 
that any proponent’s suggested requirement for confidentiality should never be 
allowed to restrict any aspect of regulation, including the need for open, timely 
consultation with agencies, neighbours or the public. (Page 90) 
 
Recommendation 19: Whole-of-government processes should be considered at a 
senior level and at an early stage for unusual, complex and significant proposals or 
for issues where essential communication and coordination between government 
agencies is seen to be beneficial to ensure and expedite proper, transparent and 
effective outcomes for NSW Government and proponents. (Page 91) 

Recommendation 20: When the Chief Executive RMS is in future advised at an 
early stage about significant proposals that require a whole-of-Government 
approach that may be led by RMS, consideration should be given to the most 
appropriate and effective mechanism of ensuring Government awareness and 
support at the highest levels. It may be helpful for CE RMS to also consider raising 
awareness of the value of ensuring Ministerial and Director General awareness of 
important multi-agency proposals or issues, through DPC or PSC, across the NSW 
Public Sector. (Page 92) 
 
Recommendation 21: That if the current Newcastle Helicopters proposal does not 
eventuate, and NSW Government remains interested in a possible future CBD-
based heliport, CE RMS may suggest that Government notes current policy 
statements and alignment, and considers a Government initiated and led 
investigation of options, risks and benefits. (Page 96) 
 
Recommendation 22: That RMS reviews and reinforces its communications 
policies and protocols for both internal and external communications, including 
training, and executive coaching or mentoring as required. (Page 98) 
 



 

 106 

Recommendation 23: That RMS reinforces the importance of management 
accountability, including shared accountability, and develops a strategy to 
encourage a more positive, open and inclusive culture for all divisions and staff in 
RMS. (Page 99) 
 
Recommendation 24: That CE RMS instigates a thorough review of all systems 
associated with Briefing Notes to ensure that technology and processes for all of 
RMS are appropriate to current and future needs for timely and accurate briefings, 
and that there is a high level of awareness of protocols to ensure that established 
systems are used properly and consistently. (Page 100) 
 
Recommendation 25: That CE RMS considers reducing layers of management 
and reviews delegations in Maritime Division, and also considers integrating the 
current Maritime Division into an integrated functional structure in RMS, while 
retaining a specialist Maritime focus at executive level. (Page 101) 
 
Recommendation 26: That CE RMS considers initiating discussions with both the 
Harbour Master and Sydney Ports Corporation, and with Transport for NSW, to 
ensure roles and responsibilities are clear, and if this is not possible, that 
consideration is given to structural change. (Page 102) 
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Appendix 1: Review Terms of Reference 
 

 
Internal Review 

Terms of Reference 
 
Mr Peter Loxton of Peter Loxton & Associates Pty Ltd (Reviewer ) is appointed by 
the Chief Executive of Roads and Maritime Services (RMS) to conduct an internal 
review according to the Terms of Reference set out below. 
 
Background 
 
From May 2012 meetings were held between RMS, and Newcastle Helicopters and 
various government instrumentalities to discuss a proposal for a floating helipad 
within Sydney Harbour (proposal ). On 11 September 2012 an aquatic licence 
application was received by RMS. On 8 November 2012, RMS issued an aquatic 
licence under the Marine Safety Act 1998 to Newcastle Helicopters, operable for a 
period of 12 months for a floating helipad on Sydney Harbour. 
 
The scope of the review 
 
The review is to consider the following matters: 
 
1. How the proposal (including the application for an aquatic licence) was 

processed by RMS. 
 

2. The existing regulatory regimes relevant to the proposal. 
 
3. Arising out of matter no 2, the most appropriate way of regulating a proposal 

of this nature, from both an RMS and whole of government perspective. 
 
4. How future aquatic licences should be assessed and issued. 
 
5. What controls, conditions, processes and further evaluation would be 

available to RMS to implement during the term of the current licence. 
 
Conduct of the review 
 
RMS will provide such assistance, or procure such expert advice, as may be 
required by the Reviewer in order to carry out the review. This includes providing 
access to relevant staff and to such information within its control that may be 
required by the Reviewer, having regard to its responsibilities under any applicable 
privacy laws. RMS will also provide any assistance in relation to any consultation 
with other government agencies that may be required. 
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Report 
 
The Reviewer will provide a preliminary report to the Chief Executive by no later 
than 15 February 2013 for his consideration. The Chief Executive may request the 
Reviewer to supplement or provide further detail of matters arising from the 
preliminary report. Following any such request, the Reviewer is to complete and 
finalise the report within a period to be mutually agreed between the Chief 
Executive and the Reviewer. 
 
 
 
Changes to Terms of Reference  
 
It was agreed between the CE RMS and the Reviewer that the scope of work, 
including the number and range of interviews and meetings, the extent of 
documentation, the complexity of the issue requiring follow-up research, interviews, 
and meetings, and the importance of a thorough review, required an agreed 
extension for delivery of the draft preliminary report to April.  
 
The CE RMS also advised the Reviewer on 9 April that due to factors including the 
detail and extent of information and commentary in the draft preliminary report, 
point 5 in the Terms of Reference would no longer be required, largely because of 
extensive coverage of the implications of legislation and other relevant issues 
elsewhere in the Report. 
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Appendix 2: Interviews and Meetings for Review 
 
 

Roads and Maritime Services  (Please Note that some RMS staff were interviewed twice)  

 
 Peter Duncan Chief Executive 

Maritime Division 

 Tony Middleton Director, Maritime Division 

        GM Maritime Planning   General Manager Maritime Planning, Property and Infrastructure Branch 

        PI Planner A/ Senior Planner, Maritime Planning, Property and Infrastructure Branch 

       GM Operations General Manager Operations Branch 

        PM Operations Principal Manager Sydney Operations, Operations Branch 

        OM Operations Operations Manager Sydney Harbour, Operations Branch 

 

Legal 

 Christine Lithgow       General Counsel  

 Deputy General Counsel 

        Legal Counsel 1 Legal Counsel, Environment, Planning and Property  

        A/Legal Counsel A/ Legal Counsel, Environment, Planning and Property (based at 
   Maritime) 

 Legal Counsel, Environment, Planning and Property 

        Legal Counsel 2 Legal Counsel, Regulatory and Prosecutions 

 

Ministerial and Executive Coordination 

        A/Director Maritime & A/GM MEC  A/ General Manager Ministerial and Executive Coordination, A/ Director 
Maritime 

        Manager MEC Manager Secretariat and Briefings, Ministerial and Executive 
Coordination 

 

NSW Trade and Investment  

  Mark Paterson     Director General 

 Executive Director, Investment and Export Services 

        T&I Snr Manager A/ Senior Manager, Investment and Export Services 

        T&I SP Officer Senior Project Officer – Tourism, Investment and Export Services 
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Environment Protection Authority  

 Barry Buffier Chair and Chief Executive Officer 

 Chief Environmental Regulator 

        EPA Manager Manager, Sydney Industry 

 

Office of Environment and Heritage  

  Sally Barnes Chief Executive 

 

Transport for NSW  

  Tim Reardon Deputy Director General, Policy and Regulation 

 General Manager, Office of Boating Safety and Maritime Affairs 

 

Department of Premier and Cabinet  

  Vicky D’Adam Deputy Director General, Strategy Policy and Coordination Group 

 Executive director, Infrastructure, Environment and Economic 
Development Policy 

 Assistant Director General at Department of Premier and Cabinet  

 Associate Director, Economic Development and Transport Branch 
 

 

Department of Planning and Infrastructure  

  Sam Haddad Director General  

 Executive Director, Major Projects Assessment 

 Executive Director, Assessment Systems General Counsel, Department 
of Planning and Infrastructure 

 

Civil Aviation Safety Authority (CASA)  

  Peter Cromarty Executive Manager, Airspace and Aerodrome Regulation Division 

 A/ Executive Manager, Operations Division 

 Senior Adviser, Operations Division 

 Manager Corporate Relations Branch 

 Corporate Relations Officer Senior Officer 

 Executive Manager, Standards Division 

 Airspace Specialist, Office of Airspace Regulation, Airspace and 
Aerodrome Regulation Division 
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Air Services Australia  

  Manager, Government Affairs and Issues Management 

 

Commonwealth Department of Infrastructure and Transport  

  John Doherty Executive Director, Aviation and Airports Division 

       GM Aviation General Manager Aviation Environment, Aviation and Airports Division 

 

North Sydney Council  

  Penny Holloway General Manager 

 Warwick Winn Director of Planning and Development Services 

 Legal Officer 

 

City of Sydney Council  

  Manager Planning Assessments 

 

Mosman Municipal Council  

  Manager Development Services 

 

Woollahra Municipal Council  

 
 Allan Coker Director Planning and Development 

 

Newcastle Helicopters Pty Ltd  

  James Guest Director 

 Mitchell Campbell Director 

 
Office of Minister for Roads and Ports  

 Jason De Souza Chief of Staff 

       Roads and Ports DLO Departmental Liaison Officer 

 
 
 



 

 

Chief Executive RMS 

Peter Duncan 

General Counsel 

Christine Lithgow  

(From 12 Nov) 
Director Maritime Division 

Tony Middleton 

(A/Director Maritime 
A/Director for period 4 
October – 19 October)  

General Manager Maritime 
Operations 

GM Operations (Acting) 

General Manager Property, 
Planning and Infrastructure 

GM Maritime Planning 

Principal Manager Sydney 

PM Operations (Acting) 

 

Division Division 

Manager Planning Property 
and Infrastructure 

(Acting) 

Legal Counsel 
Environment, 
Planning and 

Property 

Legal Counsel 1  

Legal Counsel 
Environment, Planning 

and Property 

A/Legal Counsel (Acting) 

Located in Maritime  

Division 

 

Director Strategy 
and Engagement 

Senior Planner 

PI Planner (Acting) 

 

Manager 
Commercial/Domestic 
Property and Survey 

Manager CDS 

 

Manager Operations Sydney 
Harbour 

OM Operations 

General Manager 
Ministerial and 

Executive 
Coordination 

      A/GM MEC 
(Acting) 

Manager Secretariat 
and Briefings 

Manager MEC 

Appendix 3: RMS Organisational Chart: relevant positions June – November 2012  
 
Note: persons are included in the position they were in during their particular involvement in the heliport matter. 

 
 
 
 

 

 

 
 
 
 
 
 
 
 
 
 
 



 

 

Appendix 4: Abbreviations  
 
 
AL  

 

Aquatic Licence 

ASA Air Services Australia (Commonwealth) 

BN Briefing Note – used for briefings to the CE RMS and Minister for 
Roads and Ports 

CASA Civil Aviation Safety Authority (Commonwealth)  

CE RMS Chief Executive Roads and Maritime Services - Peter Duncan 

CSO Crown Solicitor’s Office New South Wales 

DA Development Application 

DI&T Department of Infrastructure and Transport (Cth) 

DM Director Maritime Division of RMS – Tony Middleton 

EIS Environmental Impact Statement 

EPA Environment Protection Authority (NSW) 

GM MPP&I  General Manager, Property Planning and Infrastructure Branch, 
Maritime Division of RMS – GM Maritime Planning 

MPP&I Property Planning and Infrastructure Branch, Maritime Division of 
RMS 

MEC Ministerial and Executive Coordination Branch, Strategy and 
Engagement Division RMS 

NH Newcastle Helicopters (also referred to as the Proponents) 

OEH Office of Environment and Heritage (NSW) 

OMSH Operations Manager Sydney Harbour, Operations Branch - Maritime 
Division of RMS 

Operations Branch Operations Branch, Maritime Division RMS 

Minister Minister for Roads and Ports, New South Wales 

Proponents Newcastle Helicopters, the owners/directors are James Guest and 
Mitchell Campbell 

RMS Roads and Maritime Services 

T&I NSW Trade and Investment 
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Appendix 5: Legislation Glossary  

 

ANAN Reg means the Air Navigation (Aircraft Noise) Regulation 1984 (Cth)  

 

DCP means the Sydney Harbour Foreshores and Waterways Area Development Control Plan 
2005 

 

EP&A Act means the Environmental Planning and Assessment Act 1979 (NSW) 

 

MS Act means the Marine Safety Act 1998 (NSW) 

 

MS Reg means the Marine Safety (General) Regulation 2009 (NSW) 

 

Navigation Act means the Navigation Act 1901 (NSW) 

 

POEO Act means the Protection of the Environment Operations Act 1997 (NSW) 

 

SREP means the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005  

 
 
 
 
 
 
 
 
 



 

 
 

 
Sydney Harbour Heliport Review (May 2013) 

Release Notes 
 
Roads and Maritime Services (RMS) has decided to make publicly available the Sydney 
Harbour Heliport Review Report of Peter Loxton & Associated Pty Ltd (Report) under the 
proactive release provisions in section 7 of the Government Information (Public Access) 
Act 2009 (GIPA Act). 
 
RMS is publishing a redacted version of the Report together with a Glossary and these 
explanatory comments from RMS. 
 
RMS has prepared these Release Notes to: 
• outline the consultation it has undertaken under the GIPA Act; 
• explain why minor redactions have been made to the Report; and 
• list alleged errors in the Report raised through the consultation process. 
 
Consultation 
 
RMS has contacted everyone named in the Report to advise them of RMS’ intention to 
release the Report. In the course of that consultation concerns were raised by individuals 
about privacy and the accuracy of some of the statements in the Report. 
 
Redactions 

Before releasing information the GIPA Act requires RMS to weigh the competing public 
interest in the release of information against other relevant interests such as privacy.  

As the Report provides opinion and commentary on the activities of nearly 80 named 
individuals, RMS has decided to replace the names of some of these individuals with 
either their job title or role. The Glossary contains the pseudonyms used for these 
persons. In circumstances where persons are included only in the Appendices, names have 
been removed. 

Glossary 
 
For ease of reference, RMS has prepared and attached a Glossary which explains the 
abbreviations which have been used when replacing a person’s name with their title or 
role. 
 
 



 
Factual Errors 
 
RMS has been notified of some factual errors in the Report. These alleged errors are 
reproduced below. RMS has not verified them.  
 
In addition to these comments, complaints were received that the Report contains other 
inaccuracies in the nature of over-simplifications or disputed interpretations. Only the 
comments about factual errors have been reproduced here. 
 
 
 
Senior Manager Investment 
and Export Services (NSW 
Trade & Investment) 

Disputes the statement on page 34 that he “tested 
and questioned (the company representative) in some 
detail about their proposal for a heliport”.   

Senior Project Officer – 
Tourism, Investment and 
Export Services (NSW Trade & 
Investment) 

Disputes that the Harbour Master or Deputy Harbour 
Master attended the meeting on 12 September. 
Disputes the statement that she set up a meeting with 
CASA 
Challenges whether the meeting referred to on 11 
September between Trade & Investment and 
Newcastle Helicopters occurred. 

Newcastle Helicopters Did not hold any meetings with Sydney Sea Planes but 
did telephone them 

Sydney Sea Planes Did not hold any meetings with Newcastle Helicopters 
and only received one telephone enquiry from them. 

Helicopter Company Telephoned RMS to obtain information only and the 
statements on pp 34 and 70 of the Report are false. 

Department Premier & 
Cabinet 

Correct spellings of names and correct titles of staff on 
pp 111 - 112 are: 
Vicki D’Adam – Deputy Director General, Strategic 
Policy & Coordination 
Jason de Sousa – Chief of Staff 

A/ Legal Counsel, 
Environment, Planning and 
Property (based at Maritime) 

Disputes the accuracy of the statements attributed to 
him (no further details were provided) 

 



GLOSSARY 
 
In reading the redacted report, please note: 

• Red text reflect the titles which replace names of persons in the report 
• Each title represents the name of a separate individual 
 
Title Title 
A/Director Maritime RMS, A/Director Maritime 
A/GM MEC RMS, A/General Manager Ministerial and Executive Coordination 
A/Legal Counsel RMS, Legal Branch, Environment, Planning and Property, A/Legal Counsel (based at Maritime) 
A/M Operations RMS, Maritime Division, A/Commercial Operations Manager 
Air Traffic Manager Air Services Australia, Air Traffic Control Line Manager 
CASA Syd Regional Mgr Civil Aviation Safety Authority (CASA), Manager Operations Sydney Region 
Council Officer 1 Mosman Council, Officer 
Council Officer 2 North Sydney Council, Officer 
Council Officer 3 Woollahra Council, Officer 

DI&T Exec Director 
Commonwealth Department of Infrastructure and Transport, Aviation and Airports Division, 
Executive Director 

DI&T GM 
Commonwealth Department of Infrastructure and Transport, Aviation and Airports Division, 
General Manager 

EA to Maritime D RMS, Maritime Division, Executive Assistant to Director of Maritime 
EPA CEO Environment Protection Authority, Chair and Chief Executive Officer 
EPA Manager Environment Protection Authority, Sydney Industry Manager 
GM Aviation General Manager Aviation Environment, Aviation and Airports Division 
GM Comms General Manager Infrastructure Communication 
GM Maritime Planning General Manager Maritime Planning, Property and Infrastructure Branch 
GM Operations General Manager Operations Branch 
Head SP Pilot Sydney Ports Corporation, Head Sydney Ports Pilot 
Helicopter Company Another helicopter company 
ISM Operations RMS, Maritime Division, Commercial Operations, Initial Survey Manager 
Legal Counsel 1 RMS, Legal Branch, Environment, Planning and Property, Legal Counsel 
Legal Counsel 2 RMS, Legal Branch, Regulatory and Prosecutions, Legal Counsel 
Manager CDS RMS, Maritime Division, Manager Commercial, Domestic and Survey 
Manager CO RMS, Maritime Division, Commercial Operations Manager 
Manager MEC RMS, Ministerial and Executive Coordination, Secretariat and Briefings Manager 
Maritime CSO RMS, Maritime Division, Client Service Officer 

MES Manager 
RMS, Ministerial and Executive Coordination, Executive and Ministerial Services Manager 
(based at Maritime) 

Nth Syd Mayor North Sydney Council, North Sydney Mayor 
OM Operations RMS, Maritime Division, Operations Manager 
PI Planner RMS, Maritime Division, A/Senior Planner 
PM Operations RMS, Maritime Division, Sydney Operations, Principal Manager 
RMS EA to CE RMS, Executive Assistant to Chief Executive 
Roads and Ports DLO Office of the Minister for Roads and Ports, Departmental Liaison Officer 
SHFR Officer 1 Sydney Harbour Foreshore Authority, A/Director Precinct Aviation and Visitor Services 
SHFR Officer 2 Sydney Harbour Foreshore Authority, Manager Property and Leasing  
Snr Enviro Specialist RMS, Environment Branch, Senior Environmental Specialist 
SPC Deputy HM Sydney Ports Corporation, Deputy Harbour Master 
SPC Exec GM Sydney Ports Corporation, Marine Services and Harbour Master, Executive General Manager 
Surveyor RMS, Maritime Division, Commercial Operations, Naval Architect/Ship Surveyor 
T&I A/Snr Manager NSW Trade and Investment, Investment and Export Services A/Senior Manager 
T&I Snr Manager NSW Trade and Investment, Investment and Export Services Senior Manager 
T&I SP Officer NSW Trade and Investment, Investment and Export Services Senior Project Officer 

 




